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EDINBURGH, | 


HE Lordsof His Majeſties Privy Council being informed, that Mr. An- 
drew Symſon, Merchant Burgeſs of Edinburgh, has cauſed Print the 
Books following, 2iz. A new Edition of the Laws and Cuitoms of 
SCOTLAND, in matters Criminal, by Sir GEORGE MACKENTZIE of Roſe- 
haugh; To which is now added by way of Appendix; @ Treatiſe of the 
Crimes of Mutilation and Diſmembraiion; and of Retaliation by which it is pu- 
niſhed ; wherein ſeveral BueStions concerning that SubjeF are diſeuſſed. Item 
a new Edition of the Obſervations upon the AF Eighteenth, Parliament twenty 
Third, K. JAMES the ſixth, againfs Diſpoſitions madein defraud of Creditors, 
Oc. By the ſaid Sir George Mackenzie of Roſehangh, CorreFed, and in many 
Paragraphs much enlarged by the ſaid Sir George himſelf. The fſaids Lords do 
hereby grant ſole Power, Liberty and Warrand, to the ſaid Mr. Andrew Syae- 
ſor, or ſuch Perſons as he ſhall appoint, to Print, Vend, and Sell the ſaids 
two Books ; And diicharge all other Perſons whatſoever to Re-print, Vend, 
Sell or Import any ofthe ſaids Books: for the ſpace of Nineteen Years, after 
the Day and Date hereof, under the Penalty of five hundred Merks, to be 
payed to the ſaid Mr. Andrew S5zmſor, or his Aſligneys; by and attour the 
Confiſcation of the ſaids Books tothe faid Mr. Argrew, for his uſt and behove. 
Extracted by me 
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To the very 
WORTHY, HOPEFUL, and INGENIOUS young GENTLEMAN, 


GEORGE MACRENZIE 
of Roſehaugh, 


Only Son and Heir to the Honourable 


Sr GEOR GE MACKENZIE 
. of Roſehaugh, deceaſed; 


Late Lord Advocat to King C HA R LES IT. and King FAMES VITI, 
and one of Their Majefties moſt Honourable Privy Council. 


This ſecond Edition of the Obſervations upon the 18 AQ. Parl. 23. K. 
James 6. againſt Diſpoſetions made in defrand of Creditors, &c. Corredted, 
and in ſeveral Paragraphs much enlarged by the Author, the ſame Sir 
George Mackenzie himſelf, before his Death 5 


Is with all due Reſpe& humbly offered, by 


( Worthy Sir )) 


Tour moſt Humble Servant 
in all Dmy. 


ANDREW $STMSON: 


EXPLICATION 


ACT of PARLIAMENT 1621. 


AGAINST 


Bankrupes, 


The Words of the Rubrick, or Inſcription of this A C T, are, 


A Ratification of the AF of the Lords of Council andSejſion, made in July 1620 
againſt unlawful Diſpoſitions, and Alienations, made by Dyvours and 
' Eankruprs. 


ex. OR the better underftanding of the Inſcrip:ion or Rubrick, it 
Mb, is ficto know, that the Word Barkrupr, which is the Tran- 
ao flation of the Latine Buxciruptor, 1sin the Original but a bar- 
A Es >; barous Word. either derived from the French Word Banque, 
= or the Italian B-yg9, and the Word rumpere: beciule when 
Merchands became Barkrupts, t-ey broke, either the Seat upon which they 
did fit 3 or the bank or Table, at which they did fit, as Salmaſ. oblerves, in 
Pref. de nſur.' age 511. & de fen. trepezit. pag. 36. But now the word Benci- 
ruptor, 1s taken not only, pro menſulario, fora cedente, but for any Merchand, 
or any other perſon, who has contrafted more Debr. than he is ableto 
pay , as Y:gnern obſerves Page 1c. They are called likewiſe deco@orer, 
is rem ſuan coquends diminunnt. decoquere -ligr.itying dimintere, 
KT Lf hominem F, quoties ff. depoſit. In Italythey are called falliti, 
ecſſantes, Boer. deciſ. 215. But inthe Civil Law the true Latine word is frex- 
atores 3 L. 4. ff decnrat. bon. dand. il 
They are likewiſe by this Rybrick called Dyzoxr, or Dyoxr ; from theIriſh 
word Dyer, as T conceive, which ſignifies a knave ; and they are likewiſe cal- 
led bair man in our Law, [. burg: cap. bairman 144. &. de jud.cap. bairman 
46. Though our learned Skeerr- does in de verb. ſienif. verb. Dyvour, make 
Bankrup: to be the fame with him who has obtained a ceſſzo boworum, ©: qui bo- 
24s ceſſit : Vet theſe differ very tnuch, for a Bankrupt js he only, qui foro 
epi : ſed qui bonis ceſſit, forum retinet, & bona crediteribus in ſolutwm dedit, 
ottoman. de verb. ſig. verb. cedere: redere foro eſt fati, tedere bonis eſt juris, 
and he only. who has loſt his eſtate by accident, without his own faulr,. was 
allowed bonis- cedere 5; banciruptor d.citur, qui dolo caſuve non ſo'vendo fans 
eſt, Vegnern. p. 21 How the word Bankrupt is taken in this Act, my be 
juſtly doubted, for by the Rubrick of the Ad, it would appear,that _ = 
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ſtrickes only againſt Diſpoſitions which are made by perſons inſolvent, and 
whoſe eſtate is not able to pay the debt due to the reducer; for the Rubrick 
of the Adt'bears, to be againſt Diſpoſitions made by Bankrupts or Dyvours : 
ſo that theſe two.are made pares termin: ; and therefore, fince a Dyvonr is a 
perſon who is inſolvent 3 it ſeems that this At muſt only firike againſt Diſpo- 
fitions made by perſons that are inſolvent, per argumentum &4 rabro ad nigrum: 
for Lawyers are very clear, that where either the Rubrick is anintire ſentence, 
or where any term uſed in the Rubrick, is explained by any equipollent, or 
exegetick word, that there thegeneral term which 1s * dubious, is tobe 
interpret according tothe import of both theſe terms ; and therefore, ſince 
the word Dyvour isonly applicable to perſons inſolvent, the word Bankrupc 
mult be likewiſe interpret only of theſe ; and ſo the Rubrick running only a- 
gainſt Diſpoſlitions made by perſons that are inſolvent, it muft follow, that 
only ſuch deedsare reduceable, as are done to the prejudice of Creditors by a 
rion thatis inſolvent. 2. This ſeems likewiſe conſonant to reaſon ; for if 
the Creditor can recover his debt, he 1s not prejudged, and ſo the defign of 
the A& fails ; and it were moſt unreaſonable to trouble a perſon who has gor 
a Diſpoſition, except there be an abſolute neceſſity. 3. This is moſtſnitablg 
tothe common principles of Law, whereby unquam recurrendum ad remedi- 
um exiraordinarium, quamdiu locus e5# ordinario, no more than in Phyſick, a 
member ſhould be cut off where it can becured ; and therefore, a Creditor who 
may recover payment by ordinary diligences, ſuch as by the compryting, or 
arreſting his Debitors Eſtate, ought not to be allowed to reduce all Diſpofiti- 
ons made by his Debtor, ſince omwnes aGiones reſciſſorie, and particulatly a&io 
Pawslina, " unt remedia extraordinaria whereby the Magiſtrate has been by cheats 
of Debtors, and the frau dulent Diſpoſitions of ſuch as contra with them,forced 
to reſcind and annull the privat paQtions of parties, contrary to the ordinar and 
general principles. 4. This ſeems to be further clear, by the narrative of the 
A&, which runs only againſt Diſpoſitions which elude all execution of juſtice, 
whereby Creditors are defrauded of all payment, and many honeſt tamilies 
come to utter ruine;z neither of which expreſſions are applicable to the caſe of 
- Creditors, who may recover payment otherwiſe : Norcan the Diſponer be 
ſaid to have deſigned, to defraud hisCreditors who having diſfponed only a 
part of his Eſtate, knew that he had ſtill a ſafficiency remaining to pay his 
Debt; And to reduce Deeds where there is neither fraus ex parte dantis 
nor recipientis, were to reſolve this Act of Parliament in an Interdidtion or 
Inhibition, and to make a man abſolutely incapable, either to gratifie friends, 
or provide Children, though his Eſtate were never ſo opulent. 5. If this 
were ſuſtained,it would alſo tollow,that tho' theDiſponer had a ſufficientEſtate 
at the time, yet if ex eveztu he became Bankrupt at any time, all rights made 
by him without an onerous Cauſe,ſhould be null,and ſo the negligence of the 
Creditors for onerous Cauſes, ſhould prejudge thoſe who were alſo true Cre- 
ditors,though for gratuitous Rights, which were unjuſt. Eut on the other fide, 
it is urged, that albeit the fraud of@Bankrupts, gave occafion to the AR, yet 
the true deſign of it wasto debar Debitors from alienating any part of their E- 
ſtate in prejudice of their juſt Creditors,and accordingly it is declared,that the 
Lords will decern all Alienations and Rights made by the Debitor to any 
conjun@& perſon without true, juſt and neceffarie Cauſes, and without a juſt 
price really payed ; The ſame being done after contraGting of Debrs frompri- 
or Creditors, to be nullwithout farder Declarator, and the A& does not bear 
that all Rights madeby Bankrupts ſheuld be null. 2. If the A& had run in 
theſe termes, it had been very uncertain,and had left the Matter very Arbi- 
trary, for it might have been frequently doubted who could have been called 
Bankrupt. 3. Ifthe receiver of the poſterior gratuitous Right might prevail 
nk to 


to gat the ame wſtained, by provieg aac the Debitor was fſolvent- the time 
he gauged that Right, then the prior Credigor, would be obliged, to.cxpiſ- 
cat the candition of his Nebitars Eſtate which. would be- both very difficult 
for a Stranger, and too expenſive to be put upon. a irge Creditor. 4. If there 
wereaay loſsto be ſuſtained ex exents,it were tar more juſtthat-the ſameſhould 
fall on. conjun&t and confidentperions who have got a part ofthe Eſtate with- 
ut au Qnerous Cauſe, than on Strangers who have become Creditors ex cauſa 
overe/u. 5. By the Civil or;Common Law to which this Ad of Parliament 
relates, all Deeds done jn defraud of Creditorsare abſolutely null, for by that 
Law this juft Diſtig&tion was qbſerved, wiz. . Tharif the ſecond Right was 
made for a lucradive Cauſe it was revocable without conſidering whether the 
rTecelyer: was particeps frendis K upon the eventithe Creditors were defrauded 
but in tit#lo gveraſo requirjtar &* fraus dantfs & accipentis, And io there was 
noneceſlity of diſcufling whether the Debizor was ſolvent, 1. 6. F. 11. 4.5. 
eed. b.f.10. F-1. b.t. and L. 79. ff. de reg. jpris. vide Ferrier La juris pru- 
denge dv digeft-.p. 479. And if the ſecond Diſpoſition be for an Onerous 
Cauſe, the Ciedutor {ems notto be prejudged,for the price or Onerous Cauſe 
comes inplace of the thing alienated and the; Creditors may affeCt the one as 
well as the other, Bargalys de. dale p. 635: Num : 25. Bartolus in l. quia 
debitore ffequi in fraudevs Credjtorurr, But there is a greater reaſon for it by 
our Law han by 'the-Civil Law,for our Law having only reduced ſuch deeds 
as were, made to Conjund and Confident perſons without an Onerous Cauſe ; 
It is much juſter that Conjun& perſons ſhould ſuffer than any elle if there be 
not ſufficiepcie of Eſtate ex events to pay ſuch as were prior Creditors for 
an Onerons Canſe. [The Lords in their Deafions upon this point have in 
clined $0 ſuſtain even Donations in fayonrs of Conjun& perſons, if the 
oranter of the Right had ſufficiencie of Eſtate out of which the prior Creditors 
Br Onerous Cauſes might be payed and thus they decided 11 M_grch 1624 
tho' Hiddingtoun declares himielf of a contrarie Judgement the Bond being 
made there in favours of a Brother in Law.z and 6 March 1632 Garthland 
contra Ker, where the Diſpoſition was made in favours of a Grand-child; 
and the ſame was ſuſtained betwixt the Husband and his Wife and her 
Siſter, tho a very eminent Lawyer who obſerved the Deciſions has argued 
ſtrongly againſt it, and declared his Judgement in favours of the Creditors 
30 Jyne1675 Clerk contra Stewgrt. And.in the caſe betwixt the Children 
and Creditors of Mosſwel the Lords ſuſtained Proviſions made to Children, 
becauſe the Father had a perſonal Eſtate tho the Creditors were not oblidged 
to know the ſame, and becauſe he had a Wood ſtanding upon the Ground, 
but whatever way befaid infavours ofa Conjund perſon getting a Donation, 
wheze the Diſponer has a viſible Eſtate, the time that the Reduction is craved, 
far beyoud the value of the Bebe perſued for, ſo that the prior Creditar 
for an Onecos Cauſe can ſuffer - nothing ; yet I would incline to.reduce all 
Gratuitous deedsmade in prejudice of prior Creditorsin favours of Conjun 
and confident perions in thok caſes following. © ES es 
1. Ifex events the Creditay could recover no payment though there -was 
ſufficiency of Eſtate the timeof the making theright, for certainly the deſign of 
the Act was to ſecure the Creditorsagainſt grarnmons Rights,and its much3uſter 
that conjunGt and confident perſons ſhould loſe, than meer Strangers who were 
prior Creditors for an Onerous Caaſe, vorisit ablurd that though this Niſpo- 
fitian.mightbave been ſuſtained at the beginningbecauſe ghere was a very 0- 
pulent fortunethen, it ſhould yet thereafter hecome null, for many Rights.be- 
come null curs deveninnt in cauſam a qua incipere non poterint, 4 Clear inſtance 
whereof we have in our Law,. in the caſe of Waird-lands, for tho a Niſpoſiti- 
on and alenation ofthe lefſer balfof _ Waird tenement will not infer recog- 
2 Wtion 
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nition, yetif cx poſt fat the greater half be thereafter deſigned, then the Lands 
ſold asthe lefler half will alſo fall under Recognition. 2. Exceptthere remain 

| far morethanis able to pay the prior Creditors even though for a lucrative 
Cauſe, I think the Right made to conjunct and confident perſons ſhould be re- 
duced, for ſuch Reductions are ſuſtained at the inſtance of prior Creditors, tho' 
they beonly Creditors ex cauſa lacrativa as ſhall be thereafter cleared : And 
it ſeems reaſonable that there ſhould be ſome diftindtion made betwixt prior 
Creditors who are ſuch for onerous Cauſes, and thoſe who became Creditors by 
meer Donations; The prior Credxors for Onerous Cauſes being ſtill more fa- 
vorable. 3.1t ſeems hard toput ſuch as were prior Creditors for onerous Cauſes 
to debate what was the Condition of their Debitor art the time he made the 
Diſpoſition; And thercfore to prevent the arbitrarineſs, this At of Parlia- 
ment ſeems ro have declared, all Deeds made to conjun& and confident per- 
ſons without a true onerous Cauſe, null ar their inſtance, and certainly it is 
a prejudice to them to have any partof the Eſtate that might be affeed by their 
diligence,ſubſtracted from it and given away by a meer Donation,andall rights 
arereduceable which are made to the prejudice of Creditors,nor makes the Law 
-a Diſtinction whether the prejudice be great or ſmall, nor could Limites be 
ſet againſt Arbitrarineſs, if ſuch a Diſtinction were allowed. 4. It were moſt 
abſurd to ſuſtain Deeds donero the prejudice of prior Creditors tor Onerons 
-Canſes, becauſe the Diſponer had a perſonal Eſtate, or' other latent Rights 
which Creditors could not well know, and as there isno Obligation by the 
A& of Parliament upon Creditors to do diligence, againſt the common 
Debitor, and conſequently it cannot be objected to them that they 
have not done Diligence ; ſo why ſhould 1t not rather be objec&- 
ed againſt thoſe poſterior Creditors by Donation, that they Uid not 
diligence againſt that perſonal or- other Eſtate, for either they knew the Debi- 
torhad ſuch an Eſtare or not, if they knew he had it they might have affected 
it, and itthey knew it not they cannot defend themſelves in having taken the 
poſterior Donation upon tte pretext that the Diſponer had an Eſtate alinnde 

{ufficient to pay his prior Creditors. | 

Our Soveraign Lord, with advice and conſent of the Eſtates : The legiſh- 
tive power of Scotland conſiſts in the Parliament, that is to ſay, the King 
and three Eſtates of Parliament; and though ſome think it more properin our 
Law to ſay,Our Soveraign Lord,and Eitates of Parliament, asin all the Statutes, 
or Actsof the 18. Par. FJ. 6. than toſay.Our Soveraign Lord,with advice &con- 
ſent, &c.yet conceive,the King Statutes,8&they but conſent,(though their conſent. 
be neceſſary ) for his touching them with the ſcepter,and not the being voted, 
makes them Laws; and in England, the King ſtatutes with conſent of Parlia- 
ment, and upon their ſupplication, and therefore I underftand not Craig.who 
Diag. 8. -affirms Statutes to be conſtitutiones trium regni ordinum, cum conſenſy 
Principis : forthatis juſt to invert the ſtatutory words of this, and many 6- 
ther Acts. Our old Adts being all paſt the laſt day of the Parliament, did 
notexpreſs the ſtatuting power in every A& ; for in effeft they were all but 
branches of one At, and run, ltemthat &c. and many oftheſe Ads bear, 1; 
Js ſtatute by the Parliament, and the King forbids, as Ads, I3. I4. I.Par. Fa. 
I. which Intimats, that though the Parliament ſtatutes ſuffragando & conſer- 
tiendo, yet the King only doth ſtatute ſanciends & prohibendo. Sometimes our 
Acts bear, It is Statute by the hail Parliament ;, and ſometimes, It is Patute &5 
ordained, without mentioning either King or Parliament; ſometimes alſo they 
dear the determination of Parliament, without ſpeaking of the King, which 
was either where the King wastoperform what was ſtatuted, as 23. AQ, Pa. 
T. Ja. I. It is Statute and Ordained, that our Soverdign Lord ſhall gar mend his 
money, And by the 6. AQt,3. Par, Ja. 2. The Eſtates has concluded, that tle 
Kine ſhall ride thorow the Realme ; or elſe when the Eſtates are only to gone 
whar 
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'whatisſtatuted, asin Commiſſions granted for. uniting the two Kingdoms. 
But I find one Statute bear, the Kirg ſtatuting wichouc mentioning the | ſta;es 

of Parliament.yiz. AQ 19 Sefl,r. Px.C. 2. tut this is but meer inadvertencie. 

| Ratiffes andConfi ms an AG of the Lords of Seſſion, &c. This was original-_ 
lv an Att pat by the Lords of Seflion, when tFey do fit Judicially. at which 

time it is marked in their Books of Sederurt, ſuch and ſuch Men did fir- Thus 

the Hebrews deſigned the Booksof the Old Teſtament, by the firſt Words ; 

and thus we {1 mark the-Laws from the firſt words; and thus the old 

Pooks of our Law are called Regiam Maj-ftatem, becauſe they begin ſo. 

His Majeſty, at the firſt Inſtitution of the Colledge ot Juftice, did allow 
the Lords of Seſſjon to conclude upon ſeck, Rules, Statuics and Ordinances, © as 
ſhall be thought bytLem expedient to be obſerved and keeped in tleir manner and 
order of proceeding, at all times, as they deviſe, conform to Reaſon, Fquity and 
Taftice, His Gre6* . ſhall Ratifie and Approve the ſame. Thee are the Words 
of the 43. AQ, 5. Parl. Ja. 5. Tothe wiich AR, Ithink this At relates : but 
it would appear, both by that Aft, and by t!e Power as tere repeated, that 
the Lords of Seffion have only Power to make Orders relating to the Regu- 
Jation of their own Houſe, and ro the Forms of Proce.s. For this was indeed 
necefary for Explicaticn of their Juriidition,and poſl.bly was tmplye41 intt eir 
very Conlii uticn, withcuta: y« xpreſs Varrand: arg. /. 2. f. de juriſdif. But 
it ſeems thatihis general Power cannot aut! orize them to make Statutes, and 
Ads relating rotte material Di/tribution of Ju(:icez ſuch as, that all Writes 
ſhould te null, excepe ſubſcribed before Witneſſes, though they might have 
ordained, that Papers under the Hinds of their own Clerks, ſhould be ſo ſfub- 
ſcr\bed : forif they could make Statutes, asto any tt ing cle beſides the Forms 
of their own Houle, there needed no Parliament for their Statutes mighr bind 
all the People in all things; And yet itmiy be objected, that by this j Say 
mert the Lords of Sfſion could not have made this Law, declaring Con- 
trafts amoveglſttFe Leidges, to benull; tht touching upon one of the Fun- 
damenrals of t vumane Society, albeit they might ha1e declared iuch a Nullity, 
receivable by way of Fxception, for that concerned only Form of Proceſs. 
Eur the Anſwer to this is, that the Lords, in making this AF, did not intro- 
duce ns novum, anew Law ; but only adapted to our Praftice, the old Ro- 
man or Civil Law, which they might bave followed in their (ecifions, 
without makirg anv new AC of Sederunt, asthey do in moſt cales where the 
Civil | aw is founded upon Fquityz as here; and where they are not dzter- 
mired by either our former Prafice, or Conftitutions; and by the ſameprin- 
ciple, both the Lords of Seſſion,and the Parliament did in this Statute declare, 
th-t tcir ſaid A& ſhould extend to Cauſes depending, or to be intented ; 
whereas Statutes regularly are extended o: ly to future caſes z except where 
the At declares what was Lzw formerly, asin this caie. 

We may rhen conclude theſe Differences betwixt theſe Aﬀs of Sederunr, 
and Acts of Parliament, that Ads of S:derunt can only be made concerning the 
Forms of Procedure, or to fix a conſtant Recifion for the future, in caſes 
which they might have ſo decided, before tHeir own Act : And it is their 
Prudence, and our Happineſs, - that they ſhould rather decide in Hyporheff, 
than in Th j. But Ads of Parliament ſhould mainly be made to regulat new 
ſubſtantial Grounds of Juſtice and Commerce. Put though this power of 
making Orders for adminiſtration of Juſtice, be properly, and principally 
theirProvince,yet they Fave in this but a cumulative Juriſdiftion with theParli- 
amenr,who may &do likewiſe m ke ſuch Orders,but the Parliament ought to do 
ſoſparingly.ſince Forms are better known to the Lords of Sefſion.than to them 
and therefore, it ſeems thatrhe power of rhaking Ads relating to Forms, orof 
regulating Forms already made, belongs particularly to rhe Lords of Seffion, 
both becauke of their Conſtitation, and Experience. The Lords have been 
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in uſe not only to regulat their own Court by Ads of Sederwrt 3 but they 
have by the ſame power preſcribed Regulations to other C6urts, and: thus as 
to the Juſtice-Court in arze, I591. years, they made an Act, that Women, 
and ſocii criminjs, might be received Witneſſes, in caſes of Treaſon : and we 
find that they have likewiſe regulated inferior Courts, without any previoys 
Warrand, as is clear by the 19. A&, 23. Par., Ja. 6. where the Parliament 
ratifies an Act of Secret Council and Seſſion, which did Ordain and Conyma ” . 
that no Proceſs ſhould be granted before inferiour Judges; on the firſt Sum- 
monds, but upon libelled Precepts, and Citatjons of fifteey days warning, 
And in anno 1636. they made an At of Seaerspt, appointing, that no.Con- 
{ent of any Inferiour Court ſhould bind the Conſenter, except it were ſub- 
ſcribed by himſelf, and that the Aﬀertion of the Clerk of that Court was not 
{ufficient. Nor ſhould this Extention of their Power ſeem unwarrantable; for, 
ſince they may reduce the Decreets of Inferiour Courts, it ſeems moſt Con- 
ſequential, rhat they may regyulat their Procedure : But though the Lords.of 
the Seſſion pals the Bills before the Juſtices, and advocat Cauſes from before 
that Court, it may ſeem ſtrange, that they ſhould have power to make Ads 
of Sedersnt, for regulating that Court, the Juriſdictions Czvil and Crimingl, 
being moſt diſtinct and different. OO | 

It may likewiſe ſeem, both by the former At allowing the Lordsof the 
Seffion this power, and the Ratification of their Statute ſpecified in this AR, 
that ic is neceſſar, that all the Atts of Sederwnt, which relate nor meerly to the 
regulating their own Forms, ſhould be ratified by the Parliament, though in 
the interim of Parliaments, theie Aftsſhould bind. And yet, de faFo, weſce 
very many Ads of Sederunt to have full Vigour, and' Force, without any 
ſuch Confirmarion. ER BY 

Before [ begin to explain the Words of the ACt of Parliament, I ſhall offer 
this Analyſis of it. | 

Either the Creditors who are defrauded, are ſuch Creditors as have done no 
Diligence, or ſuch as havedone Diligence : if they beſuchas have not done 
Diligence, then either che Diſpoſitions quarrelled are made to conjundt per- 
ſons, or not; ifthey be madeto conjunt, or confident perſons, cither they 
are made forneceſlary and onerousCauſes, or not ; if they be made for a ne- 
ceflary and onerous Caule, they are valid, though made to conjun& or con- 
fident perſons. 2.1f theſe Diſpoſitions be made without an onetous Cauſe, then 
either they remain with the conjunct or confident to whom they were made, 
or not; if they remain with him, they are reduceable, either by way of ex- 
ception, or reply. But if any third party, no way partaker of the fraud, has 
lawfully purchaſt any of the Bankrupts Lands, for a juſt and true cauſe, then 
the Right is not quarrelable, but the receiver is only lyable to make the ſame 
forthcoming to the Bankruptstrue Creditors. 3. The fraud is probable by 
writ, or Oath of the party receiver. 4. If the Creditors have done diligence 
by Inhibition, Horning, &'c. Then the Bankrupt cannot in prejudice of theſe 
Creditors who have done diligence, diſpone voluntarily any part of his Eſtate 
to defraud that diligence, in favours of another concreditor, who has done 
no diligence, or poſterior diligence, or in favours of any interpoſed 
perſon to their behoof. And in this part ofthe Act, it is not conſidered, whe- 
ther the interpoſed perſon be a perſon conjund, or not. - 5. The Bankrupts, 
the ivterpoled perſons, and all ſuch as have affiſted them, in adviſing, or 
praiſing theſe frauds, are declared infamous. | 


Con- 
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Conform to the Coil and Canon 
Law, &C. 


Ecavſe the A& of Parliament and A& of ſedernnt bear, that they have 
in this A& 4ollowed the Civil and Canon Law; We may juſtly afſert 
thar it were fit the Lords of Seffion underſtood exattly the Civil Law, and 
that it is the great feundation of our Taws and Forms. Thus we ſee, that 
Robert Leliies Heirs, are by the 69. AQ, Parl. 6. K. Fa. 5. ordained to be 
forefanl'ed for the Crime of treaton con mitted by their Father, according to 
the Civil Law; and foref ultor 1n aÞlence, was a!lew'd by the Lords of Seſſion, 
in Anno 1669. becauſe it was contorm ro the Civil Law: and talſhood is or- 
dained to be puniſhed, according to the Civil and Canon Law, AR 22, Par. 
5s. Q. M. And thatthe Civil Law is our rule, where our own Statutes and 
Cuſtomes are ſilent, or deficient, is clear from our own Lawyers, as Skeer, An- 
z0t. ad |. 1. R. M. ec. 7. ver 2. and by Craig, | 1. Dizeg. 2. As allo from our 
own KEiſtor'ans, Leſly, l. 1. cap. hg. Scotor. Boet. l. 9. Hiit. Camer. de Scot. 
Do#-. 1. 2. ca". 4. Andihe fare is recorded of us by the Hiſtorians and Law- 
ersof other Nations; as Forcart. 1:b 7. de gal. infer. Polid. lib. 1. Hift. Angl. 
Peg. di amitis Geograph. Furope tit. di Fſcoſſe: and Duck, de- auth. jnr: civ. 
lib. 2. cap. 10. And though the Romans had ſome cuſtoms or forms peculiar 
to the Genius of their own nation: yet their Laws, in undecided caſes, are of 
univerſal vie. And as Boer. well obſerves, Leges Romanas a Fuitiniano colleGas 
tantd ratione & ſermonis venuſtate eſſe, ut nulla fit natio tam fera vel ab huma- 
witate abhorrens q"@ cas 109 fon admireta, And K. Ja. 5. was ſo muchin 
love with the Civil Law, as Boer. obſerves, ib. 17. that hemade an AR, that 
Do man ſhould ſucceed t5 a great Eſtate in Srotlend, who did not underſtand 
the Civil Law, ard erected two profeſſ.ons of it. one ar St. Andrews and a- 
nother at Aberdeen 5 and when 'K. Fames the firſt did by the 48. Ag, 3. 
F orl:ament, ordain, that his Subjects ſhould be governed byno foraign | aws, 
te deſigned nor to deny the reſpe& dre to the Rom3n Laws, but to obviat 
the vain pretences of che Pope, whoſe Canons and Conceflions were obtru- 
ned vpon the people, as Law, by the Church men of theſe rimes. 

It is alio fit to know, that by the Civil Law many remedies were provi- 
ded ro ſecure Cr-ditors againſt the cheats of their Debitors : As firſt, AFjo 
Pauliana, fo cilled either from Paxlss the Prztor, who did introduce it, or 
from Paulus the Lawver, who did brit advile it ; by wtich Adion Credi- 
tors might recall either the Eſtate moveable, or in-moveable.difponed by their 
Debitor totheir prejudice. 2. 4Fio i fiFum by which bone incorporalia, ſuch 
aSjura, Of ſervitutes,were recalled, when alienated, /. 14. f. que in frau- 
dem creditorum. 2. Adio faviana,whereby Patrons might revoke that which 
was done by their freed men, to the prejudice of that fourth part or /egitim 
which was due to them by the Law. ' 4. Aﬀiofeviana utilis, by which Mi- 
hors v ho were adopted or arrogated, might revoke what was done in preju- 
dice of their fourth patt dueto't"em. But rhough Sreawine calls this at:lis 
faviana, yetit is a miſtake ; for Hortomar, Gomezins, and others, do much 
more properly wake this a ſpecies Aioni: Calviſiane: 5. Adio Calviſiane,which 
was granted indifferently to Patrons and others. 6. Edictum fraudatoriam, 
which was comperent, when the Creditor was to revoke what the Debitor 
had alienared, and which belon>ed to another, and not to himſelf : as if a 
Tutor ha 1 alienated the goods belotging to his Pupil, which Pupil, and not 
himſelt, was Debitor. — 
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The Action competent by the Civil Law, was called Actio revocatoria, (o 
called, becauſe the Judge revoked what was done ; and with us it is called 
an Action of ReduCtion, becauſe the deeds ſo done arereduced or reſcinded: 
And I find the word Reduction uſed by Civilians even in this ſenſe, as by 
Panormitan, Concilio ſeeundo, and others. And redacere does properly ſig- 
nifie iz formam priſtinam inſtanrare, as is clear by Vlp. 1. 3. F. de Itin. act. pri- 
vato F.15. And therefore we haye elegantly called this an Action of Redu- 
tion, becauſe the Judge was to reſtore the things alienated in prejudice of the 
Creditor toits former condition, whereas the Reduction of Decreets wasa term 
unknown to the Civil Law, they uſg only Appeals, and Reviſions; but Re- 
duCtions of Sentences is uſed amongſt the DoGors, even in the ſame termand 
lenic that we ule it, as is clear by Gazl. [ib. 1, obſerv, 149. & 150. And the 
reaſon why ir was neceſlar for Lawyers tointroduce the neceflity of ſuch Redu- 
ctions,or Revocations, was, becauſe in the ſubtility of Law, the alienation did 
ipſo jure transferre Dominum. l. ſi. ſciens ff. de contra empt. And therefore it 
is that if ſuch Reductions benot raiſed before the years of Preſcription, the 
Alienation it ſelf is valid, though within that time it might have been reſcin- 
ded by this Acton of ReduCtion. 

Though this Statute only declares all Alienations, Difpoſitions, Afſſigna- 
tions and Tranſlations whatſoever madeby the Debitor, of any of his Lands, 
Teinds, Reverſions, Aftions, Debts, or Goods whatſomever, to be null ; 
yet this is extended to Bonds granted, and to Tacks ſet by the Debitor, to 
the prejudice of his Creditor: for though neither Tacks, nor Bonds, be com- 
prehended under the Letter of the Law, yet the lame Parity of Reaſon, 
extends the A& to them; and in Laws which are founded upon the Principles 
of Reaſon, extenſions from the ſame Principles are very natural, and in 
Laws which are introduced for obviating of Cheats, extenſions are 
moſt neceflary, becauſe the ſame ſabtile and fraudulent Inclina- 
tion which tempted the Debitor to cheat his Creditors, will eafily tempt him 
-ltkewiſe to cheat the Law, if the Wiſdom and Prudence of the Judge did 
not meet him wherever he turned. And this 1s one of thefe Laws wherein 
the particulars ſpecified, are ſet down rather as Examplesthan as Reſtrictions; 
and generally where the reaſon of the Law is expreſ[d, that Law is to be 
extended to all the particularsto which the Reaſon expreſsd in the Law can 
reach, and the particulars are conſidered but as Examples and not as Reſtrici- 
ons unleſs there be ſome ſuch taxative particle added as, ozly, alawerly, 8c. 
which Rule holds beyond all Contraverſies i» favorebilibss{uch as this Att is, 
which is made to obviat Cheats and Frauds, but it has been doubted whether 
the ſame ſhould hold i» correctoriis & penalibus, asthe 2. AG. g.P.K.7F.s 
where becauſe Forefeited perſonsare preſumed toabſtradt their Writs and Evi- 
dents, therefore it is declard that the King ſhall not be oblig'd to. produce 
Diſcharges for by paſt years : but ſeing, that the Actof Parliament, ſpecifies 
only the Caſe of Preſentations, by which Lands holding of mediat Superiors 
areexpreſsd, therefore it is doubted, and not yet decided, whether aperſon 
who has right to an Infeftment of Annualrents holding immediatly oftheKing 
out of theſaids Lands can be excluded -from bygone Annualrents, though the 
Reaſon ofthe Law extends, as ſtrongly to theſe, as to Lands or Annu1lrents 
holding of other Superiors, in which caſe the King only preſents. And even 
where the Reaſonis not expreſs d in the Law, our Deciſions extend the ſame 
ex ratione conjeurata, licet non expreſſa 3 &* ex paritate rationis, as 1n the 
29. Ad. 5.P. Ja. 3. whereby Bondsand ſeveral other perſonal Rightsthere- 
inenumerated, are ordained to preſcribe in fourty years,which is extended to 
Decreets and Teſtaments. And by the 17, A& 6. P, Fa. 2. Tacks of Lands 
ſetin favours of poorLabourersof the ground are ſecured againft fingular Suc- 
ceſſors, which is extended to Tacks of Salmond-fiſhing, and to Tacks of = o- 

ther 
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other Caſualities. But yet Bonds, in fo far as they are perſonal, do not pre- 
judge the Creditor, nor fall rey under this Starute: but only in ſo tar asthey 
tend to, and may be the ground of legall Alienation,by Comprizing, poynd* 
ing, or other diligence to the prejudice of the Creditors, and by atfe&ing the 
Debitors Eſtate. By the word Alienation, 15 meant not only an expreſs trant- 
ferring of the Right, but any A&, whereby the domininm or Property is 
looked to the Debitor, as if the Debitor ſhould in prejudice of his Creditor, 
habere rem pro dereli&o nt alius eum occupet, if he ſhould relinquiſh any thing, 
upon defign,thar a conjunct or confident Perſon might poſſeſs it. Diſcharges 
likewiſe by the Debitor, of a Right competent tohim, are reduceable upon - 
this Act of Parliament, though the word Diſcharges be not expreſt in the 
AQ, for by the common Law, Competebat Pauliana, quando Creditor libera- 
bat Debitorem ſum acceptilatione vel per padtum de non petendo. Wherein /. 
x. F. 2-f. h. t. agrees with/. 5. Bafl, » «npormrer T1 exomncer 

t doubt not but upon the ſame parity of reaſon, if a Debitor ſuffered a 
Decreet to go againſt him, doloſe, and connived ſo far in prejudice of his 
Creditor, as to omit a competent defence ; but the Creditor might reduce 
thit Decreet upon this Act of Parliament, if he could inſtru& theconnivance 
and collafion, and verife the defences that were omitted, but without this 
colluſion were clearly inftrufted, it were very hard to reduce a Decreet at the 
inſtanceof a party, who needed not to have been called. | 

I likewiſe think, that if the Debitor ſhould in prejudice of his Creditor 
ſaffer the term to be circumduced againſt him for not compearing to depone, 
that Decreet were likewiſe reduceable : And this was ſo found at the inſtance 
of M-rjory Halyburton contra Moriſon, where though Moriſoz was a ſingular 
Succeſſor, and had got an Afſignation to the Decreet obtained by colluſion 
againſt Watte, by his Brother, yet the Lords ordained Witneſſes 
before anſwer to be led for proving the colluſion, and reponed Watte to his 
oath, and ordain'd him ro depone. But the difficulty there would be, how 
2 Debitor could be compelled to ſwear 3 and I doubt not but in this caſe if 
the colluſion were offered to be proven by the oath of him who obtained the 
Decrezt, that the Decreet would be reduced though the Debitor compeared 
not to depone: or if the Creditor purſued him, that eo caſu he would be for- 
ced to depone, and thar if he refuſed, perſonal Action would be obtained a- 
oainſt him, /. 3.F-1, h. ft. which allows Action to the Creditors, Si data 0- 
perd ad judicium 1202 Venevit 1uimnſes w aber us Sixzongtoy. 

Upon the ſame reaſon alſo, if my Debitor ſhould by colluſion prejudge his 
marches by a tranſaction, meerly to prejudge me who was to ſecure his Eſtate to 
my ſelf by a diligence for my Debt ; this tranſaction might be quarreld, as 
done in defraud of me his Creditor,which agrees with /. 23. Baſil. h. t. 

It is much debated among(t the Civilians, whether he is ſaid to alienat in 
prejudice of hisCreditors, who refuſes to acquire an Eſtate thathe might acquire, 
to the advantage of his Creditors: As for inſtance, if he refuſed to accept of aLe- 
g4cy,or toenter Heir : it would appear to me,that by the common Law, AGis 
Pauliareextendsnot to theſe caſes, as is clear per /. quod antem ff.que in fraud 
qui autem cum poſsit aliquid querere, 1101 id agit, ut acquirat ad hoc editum 
201 pertinet &-. 2. proinde & qui rep#diavit Hereditatem vel Legitimam vel 
Teitamientariam non eſt in eo caſy #t huic edifolocum faciat. And the ordinary 
diſtinCtion allowed by the Doftors in this caſe is, that aut agitur de jure delato 
@-queſito,& hoc debitum queſitumCreditor repudiare non poteit, aut agitur de 
jure non delato, ant ſaltem nondum queſtto licet delato, @* non prohibetur illud 
repudiare. But yet this deciſion of the Civil Law ſeems unreaſonable,for ſince 
the Law was toſecure Creditors, it was juſt that it ſhould have ſecured them 
againſt all frauds, and what fraud is more malicious, than to ly out of an F- 

ftateby which the Creditormight be payed : or not to fulfil a condition, by 
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the Fulfilling whereof, they. might be pur in a capacity to paytheir Deb. 
And therefore our Law has much more juſtly by the 106. Att 7.Par. Ja. 5. 
allowed, that the Creditor may charge his Debitor to enter Heir, whereupon 
the Eſtate may be appriſed from the appearand Heir, in the ſame way, and ma- 
ner. as if he had entred Heir. 

As alſo, by our Law, if a Legacy were leftto my Debitor, and he deſigned 
toly out of it meerly to prejudge me, who am his Creditor ; yer our Law 
would ſecure me againſt this malice.either by allowing me to arreſt the Legacy 
left in the hands of the Executor, it the Executor did confirm that Teſta- 
ment wherein my Legacy was left,«»and ſo I might eſtabliſh a right to the ſaid 
Legacy in my own perſon, by a Decreet to make furth-coming 3 or it the Ex- 
ecutor ſhould refute or decline to confirm the Teſtament ; I, the Legators 
Creditor. might confirma third perſon Executor dative 3 and ſo in ommneam e- 
ventum, fecure my ſelf againſt the fraud deſigned by my I)ebitor. But they 
are in 2 miſtake who think that I could have confirmed my felf Executor Cre- 
ditor to the Defunt, for the DefunCt was not my Debitor, though he left a 
Legacy to my Debitor. The queſtion is yer harder with us, in conditional 
obligations, whereof I ſhall give two inſtances ; one is, 5f by contract be- 
twixt my Debitor and Titins, T itivs were obliged to pay my Debitor 5co0o 
merks; and upon the payment thereof, my Debitor were obliged to confirm 
Titins as his Vaſlal, butmy Devitor finding that the ſaid 5000. merks would 
accreſs to me, ſhould upon that head decline to fulfil, The queſtion is, how 
could I ſertle in my own Perſon a right to the ſaid 5000. merks> And it is 
thought that the proper way were tocomprile from my Debitor, that right by 
which he could have confirmed T3tizs 3 and having thus put my ſelf in a con- 
dition to fulfil the condition upon which the 5000 merks waspayable, I could 
either arreſt the money in Titivs hand,and force him to make it forth-coming 
or elſe purſue an crdinary ation againſt bim, wherein I would conclude that 
he being obliged to pay 5000 merks to niy Debitor, upon obtaining a con- 
firmation from him, ſhould be now decerned topay me the ſaid 5coo. merks 
as having come in place of his ſaid Creditor, by having compriſed his right 
and ſo being capable to perform, and fulfil the condition whereupon the 
ſaid 5080 merks was payable. But its thought that the laſt part of the Al- 
ternative will nothold, viz.that there may be a perſonal Aion for payment ; 
and that becauſe, albeit the Creditor having compriſed the right whereupon 
he may confirm, may fulfil the condition, yet he cannot have right to the 
conditional obligation, ſo that he may purſue for payment. unleſs it be ſetled 
in his Perſon by compriſing, arreſtment, or ſome other legal diligence. 

The ſecond caſe is, if Titivs be obliged to pay my Debitor 5000 merks, 
upon condition that my Debitor ſhould build him a Houſe : The queſtion 
is, how I, if my Debitor beunwilling to fulfil, can eſtabliſh a right to the 
ſaid ſum in my - own Perſon. | | | 

To vvhich it may be anſwered, that either my Debitor was obliged expreſly 
by way of mutual Contra, to build the faid Houſe to T7tiss : And then 
ſome think, that I may force Titizsto Aſſign me tothe Contract, and thereby 
I will forcemy Debitor to fulfill his part; but yet I ſee not how he may be 
forced to aſſign me, or from what that Obligation can be inferred. Others 
think, that I may arreſt, and if whenT purſue tomake forth-coming, 7:t:4s 
ſhall alledge that he cannot pay until the condition be fulfilled. I may eleid 
that Alleg-ance by this Reply, viz- ſbi impster, that he did not obtain the 
Implement of that Condition by regiſtrating the Contraft, and forcing my De- 
bitor to fulfil. But T think the foreſaid Reply, fb; imputet, would not be 
relevant, ſeing the Debiroris ſecure; and it cannot be imputed to him that 


he did not purſue tor implement, and as the Creditor of the ar: 1 
itor 
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bitor would not be heard to ſay fb; imputer, ſothisCreditor whocan be in no 
better caſe ;- cannct reply upon {bi imputet. Ei 5f ON 

But if my Debitor was not expreſly obliged to build the ſaid Houſe, and that 
Titizs was only bound to pay 5000 Merks, when my Debiror ſhould build 
him ſuch a Houſe. I conceive that eo caſ#, if may ſaid Debitor defigged to 
defraud me by not fulfilling the Condition ; our Law would allow me no 


Remedy. 


To be intented by any true Creditor. 


| Creditor is he to whom we owe any thing; againſt which we cannot 
| defend our ſelves by a perpetual Exception. #aiu5ns 454y, 5 i5 £parouy aiTI4s 
Xoprs Iinvexors napey; ans y5:o5ptros. Ba fel. de verb, fignif.l. 10. | 
1.By theſe Words it clearly appears, that this Action is competent to all Cre- 
ditors, whether they were Creditors for an onerous Caule, or not. For 
though it would appear by the Narrative, that this Law was only deſigne- to 
ſecure ſuch as were Creditors for an onerous Cauſe ; and albeit it would ſeem 
that the only Reaſon why that this Law was introduced, was vvanting here; 
fince the Creditor did not lend out of his Money in this caſe, in Contempla- 
tion of his Debitors Eſtate: Yet ſince in the conftruction of Law, even Do- 
nations are good Rights, and the perſon to whom they are made, becomes 
thereby Creditor 3 etiam donatarins eſt Creditor, ( except in the caſe where 
the Donation was revocable _) therefore this Action islikewiſe competent to 
them; and ſo it has been oft decided in our Law : And particularly 15. 
Jely 1675. Alexander contra Lundie, where there being rwo Aſſignations 
made, and the laſt being firſt intimated, the firſt Aſhgney raiſed a ReduQtion 
of the laſt Aſſignation upon the Act of Parliament 162 1. & it was found that tho' 
the poſterior Afſignation firſt intimated, was the preferable Right ſo long as it 
ſtood, yet it was reduceable upon the Warrandice expreſsd or implyed in 
the firſt Aſſignation, unleſs the poſterior Aſſignation had been for onerous 
2. Though Creditors whoſe Term of payment is not come.differ from ſuch 
whoſe Debt is ſuſpended by ſome condition, the one being called Creditor con- 
| ditionalis, and the other Creditor in diem, which two differ both by the 
Civil Law, and ours; yet whethereither of them be comprehended under the 
general Word Creditor, where that word is uſed in Statutes, is much de- 
bared.Cagz. ad |. 1. f. Si certums petetur 1s of opinion, that theſe are not true 
Creditors, becauſe a Debitor is he who may be forced to pay, /. Debitor ff. de 
verb. ſign. with which Law the Baſdlicks do agree, for 1.66. tit. Baſil. de Reg. 
jar. © darguer exav Tepdpaygn wx 652 xgwwros, but fo it is that he who owes to a day, 
or under a Condition, cannot be forced: topay. 2. The Law called acon- 
ditional Debt, the hope only of a Debt. $. -Ex conditionals juit. de verb.obl. 
3. Theſeare called Creditors in this Title, quibysex qu4cunquecavſa cum de- 
bitore ef? azo, but ſo it is that, before the condition be purified, or the Term 
of payment, there can be no Ation, /. cedere diem,  & |. Creditores : ff. de 
verb. ſignif; But yet on the other hand, theſe are both Creditors, becauſe 
the Law makes. Creditor to be genys, the ſpecies whereof is Creditor purnus, 
Creditor in diem, & Creditor ſub conditione, |. Creditores fF.de verb. ſignif. 2.It is 
clear per 1. in Leg .Aquil:40. ff. ad I. Aquil. That a conditional Creditor may pur- 
ſve to have his Debt payed, or ſecured, when the Term comes, though it be 
not yet come. 3. le vere eſt Creditor, qui perpetud exceptione non poteſt re- 
meoveri, |. ereditores, f. de verb. fig. Butlo it is, that neither a” in 
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diem, tor Creditor ſub conditione, poteſt perpetua exceptione removeri. 4. In 
Realon it appears, that ſince when the condition is purified, the Condition 
is drawn back to the date of the Contract ; that therefore the conditional 
Crediror hath this remedy competent to him, glos in dy. / quis in frandem, 
This Action then, is competent to Creditors, to whom a Debt is conditi- 
orally owing; but is not to take effect until the Condition be purified. As 
for inſtance, if T ;tins ſell me his Lands with abſolute Warrandice, and there- 
a:ter diſpone any part of his Eſtate, to a conjunct, or confident Perſon, with- 
out an onerous Cauſe, Imight reduce that Alienation as done in defraud of 
me, though the Lands ſold to me were not evicted, and ſo the Warrandice 
did nct actually take place. Which caſe though it be not expreſly decided in 
ourLaw, yet I find a Reduction ex capite inhibitionis ſuſtained in thir very 
terms, but with this juſt caution, iz. That the Reduction ſhould takeno 
Place till diſtreſs ſhould follow, which is likewiſe decided by the Civil Law, 
{.potior f.qui potior:s in pig.F-1. where alſo the formerCaution is uſed, ab; cor 
dz770 purifitata e$t,ibi conditio retrotrahitur. | 
3. This Action is even competent to theſe Creditors whoſe Term of payment 
IS norcome,though it mayſeem,that till then they are not true Creditors, The rea- 
ſon why both theCivil Law.& cursallow Reductions in theſe caſes.is commonly 
t'-ovght to be, leaſt the Creditor to whom the Alerartion is made, become i»ſol- 
2e1,and ſo rhe AGion of Reduction, if delayed till then, would then become 
viele(s. . Bur if the Lands or others diſponed, be ſtill in their hands, it does 
not import whether they be inſolvent or not, ſeing Reductions are iz rex, 
and do affe& the Right diſponed, whatever be the Condition of the Perſon 
who receiveth the Right ; and it they be diſponed to a third perſon for an o- 
ncrous cauſe, the ReduCtion cannot be effeQval ; and for obviating tar pre- 
Judice, the Creditor mav inhibite. The true reaion then for ſuſtaining Re- 
duttions at the inſtance of Creditors 7 diem, or ſub condition, 1s, that though 
perional Attions for payment, are not competent to ſuch Creditors before the 
day, or the Condition exiſt, yet they may obtain Declarator, that notwith- 
ſtanding of ſuch fraudulent Rights, their Bonds ſhall be efteCtual to them,and 
their Debitors Eſtates Iyable to them, and to Execution at their inſtance, as 
if thole Rights were not granted, and upon the matter, Redufions are no- 
thing elſe but D-clarators to the effe& foreſaid. 
4 By the common Law.ſachas were Creditors ex deliFo,had this Remedy, which 
though ſome Lawyers havecontradited.yet it 1s moſt clear inſmy opinion; /. 12. 
Fede verb [o.ſcdeth ex deliFo debeatur,mihividetur poſſe creditores loco accipi:For 
though he only is a Creditor, whoſe faith we have followed,/.1 fe // certum pe- 
| Fat: And that the Party injured cannot be ſaid to have followed the Faith of the 
Injurer, yet that Law expreſſes only one Quality of a Creditor ; and there are 
wany Creditors whoſe Faith we have not followed. And yet I have ſeen 
this debated in our Law, February 1674. Lindſaycontra Gray of Hayſtonn, 
in which Purſuit a Redu@ion was raiſed by Lindſay againſt Hayſiorn, of 1 
Diſpoſition made to Hayf7cur by him who had murdered her Husband, af- 
ter the Murder committed, to the prejudice of the Afythment due to her, and 
thereafter decerned to her by the Exchequer: ' From which Reduttion the 
Lords aſſoilzied, becauſe Heyſtown was not obliged in Law foknow of the 


Murder, nor did any Regiſter put him in mala fide, and fingular Succefſors 
are only obliged to ſeek the Regiſters 3 and ſhe having only rhe Gift of the 
Murderers Eſcheat ( he being denounced in abſence ) for fſatisfaftion of the 
Afﬀvthment due to her ; the L ords found ſhe might purſue Declarators of 
Eſcheat, but could not purſue real Actions. 
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And generally with us in Scozlavd, he whocommits a Crime,iseither only 
denounced Fugitive, and in that caſe, his Eſcheat only falls, or he gets a Re- 
miſſion, and then there is an Afythment due, but in neither of theſe cales 
Redu@Qions upon this Statute are ſuſtained, orelſe the Murderer dies, and 
then nothing is due even by way of Aſythment with us. But this firſt ſeems 
unreaſotiable, or at leaſt ſevere, for if a perſon ſhould commit a Crime againſt 
me, and ſhould thereafter to defraud me of that Afſythment, and juſt Repa- 
ration that were dte to me, diſpone his Eſtate to a conjunct or confident 
Perſon 3 It ſeems verv unjuſt that Tſhould be diſappointed of my juſt Satiſ- 


faction by this voluntary Deedof his. And as this is not ſuitable to the Prin- ' 


ciples of Equity, and Juſtice; ſo neither ſeems it ſairable to the Principles of 
Law, for tantsn facit quis delinquendo, quantum facit ſe obligando, and 
therefore as I could have reduced any ſuch voluntar Alienation, if another 
had expreſly obliged himſelf tome, ſo ought I to have the tame Benefit when 


another has committed a Crime againſt me: And if we conſider ſeriouſly - 


the Principles of either the Civil, or our Municipal Law ; we will find; that 
not only are Creditors ex del:o looked upon as Creditors, but that they 
have #poroxgaZier, or jus prelationis to all other Creditors, in ſwa faras con- 
cerns the neceſſary Reparations. And thus it is with us expreſly declared by 
the 55. Alt 14. Par. K. Fa. 2. and the 174 Att 13. Par. Ja. 6. that all Re- 
miſſions, or Reſpits granted toany perſon till the Party Skaithed be firſt ia- 
tisfied, ſhall be null. And by the 26. Ad. r. Par. Ch. 2. The Party from 
whom Coodsareſto'en, are to have Reparation outof the firft, and readieſt 
of the Thiets Goods. And the laſt part, viz. that nothing is due by way of 
Afythment where the gui'ty petſon ſuffers, ſeetns unrealonable forthe Heirs 
of the perſon injured being put to great Expenſes in the Puriuit oft rimes,and 
the Wife, and Children, being oft times beggar'd by the dearh of the per- 
fon killed, it is unjuſt that they ſhould have no Reparation 5 andthe Offen- 
ders Death ſatisfies publick Juice, butnot chem. And TIlove better the Laws 
of Spain and France; which allows Reparation even where the Offender 
dyes. | | 

For the better underſtanding of the general Point, how far the Fisk be- 
comes a Crediror, by the common Law, upon the Commiſſion of a Crime, 
and fo tnay reduce poſterior Ditpoſitionsz It will be fit to diſtinguiſh thſe 


Caſes, firft, befote the Crime be committed. the Fisk has no Inrereſt to re- - 


duce any Diſpoſition made by afiv perſon whatſoever, except the Committer 
had diſponed his Eſtate, upon defign to diſappoint the Fisk when the Crime 
ſhould be committed's As for inftarice, if a-perſon who deſigned to run in 
to the Fnemy, or to kill the King, ſhould immediatly before diipone his E- 
ſtatez © I conceive that Diipoſition would be quarrellable, as done in %audens 
fiſci. If this animus committendi 'crituen, © frandandi fiſcum, could be made 
appear, by theſe, or ſuch like Preftmptions, iz. If the Diſponer did im- 
mediatly before the commitring&fthe Crime, and without any onerous cauſe, 
 prant the ſaid Diſpoſition, andKade a Diſpoſition o-rinm bonorrm ; for a 
particular Diſpoſition of any {maff part, though made immediatly before, and 

though gratuitous, could hardly be quarrelable ex hoc capite. 2. If the Re- 
ceiver of the Diſpoſirion was conſetdus to the Diiponers deſign ofcommitting 
the Crime, then if the Crime was Treaſon, the Receiver isguilty ofthe Crime; 
and [6 the Diſpoſition, and all the Receivers own Eſtate falls to:the Fisk. 
And iti thefe Crimes 4 Diſpoſition rhade to one who was conſcious to the De- 
fien, makes the Diſpoſition quarrelable whether it be made for an onerous 
Cauſe, or not, or whether it be o-2inm bonorum, or not. 3. As to Dilpoſi- 
tions made after the Crime is commitred, we muſt diſtinguiſh thus, viz. ei- 
ther the Crime committed is Treaſon, and all Diſpoſitions made after the per- 
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potpyring of this Crime arenull, though before Citation, 'or Condemnation, 
ut there nwſt ftillenſuea Sentence, which Sentence 1sdrawn back to the com- 
mitting of the Crime. 4. In other Crimes, Diſpoſitions are either of Here- 
tage, or Moveables ; As to Heretage, no Diſpolition is quarrelable, becauſe 
no Crime confiſcats Heretage, except Treaſon. And yet quoad Aﬀythments 
to the Party wronged, Ithink there is in reaſon (* though our Law allows it 
not ) fo far jus queſitum, to them, that they may quarrel all gratuitous Diſ- 
politions, though made before Citation, as made to their prejudice ; who 
became lawful Creditors by the Injyry ſuffered in the ſame Crime : but if the 
Diſpoſiticn was for an onerous cauſe, I conceive it cannot be reduced ex hoc 
capite, Or affected with the ſubſequent Aſythment becauſe the Buyer was 3c 
bona fide to buy, finding nothing againſt himin the Regiſter of Hornings, 
or Inhibitions. And thatthough he knew the Diſponer had committed the 
Crime, becauſe he was not obliged thereby to know that he was incapacitated 
in Law to diſpone. 5. Inother Crimes, beſides Treaſon, Diſpoſitions of Move- 
ables are quarrelable by the Fisk, ifmade after Sentence, and it may be, if af- 
ter the party was cited for the Crime, if the Crime was fuch as did confiſ- 
cat Moveables. Forthough regulariter poſt commiſſum crimen, valet aljenatis 
ante ſententiam fad titulo oneroſo neque revecatur niſi appareat contrahentium 
fraws. Angel. Ad.l. 1. Siquis C. de bon. proſeript, yetthere lies ſtill a preſump- 
tion, that all Diſpoſitions made after an accuſation are made wet jufte perg. 
Picus ad I. poſt contraf. And all Lawyers are of opinion, that in nei- 
ther of theſe caſes, a delinquent may pay his former Creditors: And it is 
a received opinion amongſt us that all Crimes which are capital do confiſ- 
cate the committers Moveables, though there be no AC appointing that con- 
fiſcation, as a partof the puniſhmeut, becauice Moveables, ſequuntur perſonans 
And thus in the caſe of 'Vayghin Selkirk; The Lords found his Moveables to 
fall under Eſcheatfor Theft, though there be no expreſs Statute confiſcating 
the Moveables for Theft. But though this be followed in ſome particular Na- 
tions, as France Ultrad. Confil. 17. yet Clerustells us, in 2ueF?. 78. that 
de conſuetudine totws mundus ſervat quod bona mobilia non confiſcantur niſt ex- 
diſpoſtone ftatuti, wel couſuetudinis, excepto erimine Hereſts, & leſs Maje- 
atis. And particularlyin Theft, Beſſras is clear, that the Moveables are not 
Eſcheat »iff vigore flatuti. And why with us ſhould itbe declared by ſome 
Ads, that the Committers Life or Goods ſhall be in the Kings will, and in 0- 
thers, thatthe committers Moveables ſhall be Eſcheat to the King, if this hold 
in all caſes? 6. Where the committer 1s declared puniſhable by confiſcation 
of his goods, and his goods are confiſcated ip/o jure,there even after the coni- 
mitting ofthe Crime ſomethink, that the committer can diſpone no part of 
his Moveables, even before denunciation or citation. That being theeffe&t 
of confiſcation ipſo jere, as is clear by the above. cited Doctors. And it 
would appear, that confiſcation ipſo jure, muſt import ſomewhat more than 
the confiſcation that reſults only conſequentialy from the nature of the deed it 
ſelf. For elſe why needed the Law expreſs this ; _ and if the Law has con- 
fiſcated them at the time when the Crime was committed, it would appear 
that the dominium is thereby transferred to the Fisk, and that conſequently 
the committer is deveſted of them,,zam dus no poſſunt eſſe domini in Silidun 
And if the committer be thereby diveſted of the property, he cannot diſpone 
for none can diſpone but he who is proprietor. And yet even 1n' that caſe 
the perfon injured, ſhould have ſtill ation for his damnage, and intereft, for 
he is more prejudged by the Crime, than the Fisk 3 and conſequently it is 
noc juſt that he ſhould be excluded by the Fisk, ſince the Fisk has only intereſt 
by him, and by the wrong which hehas ſuffered. Burt I refer thereader to 
Perigrinus, De jure fiſci, who has treated this queſtion moſt learnedly. m 
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3. This action 1s not only competent to the Creditor himſelf, bur to the 
Creditors Heir, for heres & defunns ſunt 7n jure, una & eadem perſona, and 
not only is ir competent to the Creditors Heirs, butin many cales, it is com- 
petent to his ſingular Succeffor, to whom either che Righr is aſſigned, or 
who becomes ſingular Succeſlor, ratione rez, as Donators to Eſcheats, and 
Forefaulters, &c. as was found. March 1636. 6. The Detuncts Creditors 
are allowed to reduce Alienations-madeto the prejudice of appearand Heirs, 
npon death-bed, when thele Heirs were their Debitors, for though this privi- 
ledge ſeems only introduced in favours of appearand Heirs, yet their Credi- 
tors may compriſe from them one jrs quod iniis eſt, and io reduce, as hav- 
ing compriſed, as was found at the inſtance of Ba/merinochs Creditors contra 
the Lady Conpar, and the 4th January, 1672. Roxburghcontra Beatty. And 
in this caſe it was found that even Creditors might puriue Declaratours and 
Reductions, upon this Aft, though they had not yer Apprilſed, albeit it was 
then alledged, that none has intereſt by our Law co purſue ReduChion of a 
Real Right, except ſuch as have a real Right ſtanding in their perſon 
to the Lands, whereof they crave the Right to be reduced. It is 
in ſome caſes, not only competent to ſuch as were Creditors beforethe aliena- 
tion quarrelled was made, but even to ſpch as were Creditores futuri, and be- 
came Creditors only atter the Alienation quarrelled was made. And the Cj- 
vilians mention two caſes wherein this Action is competent even to ſuch as 
werenot Creditorsthe rime of the Diſpoſition quarrelled : The firſt is, if the 
Diſponer deſigned to borrow money before he made the fraudulent Aliena. 
tion, and did borrow the money upon deſign ro break with it, for there. 
though the Reducer was not a true Creditor, the time of the Alienation, yet 
the fraudnlent inclination reſpefting expreſly this Creditor, or the borrowing 
of the money 3 made the Diſpoſition revocable and reduceable. Faſor ad 
jnſt. hoc tit. num 6. but here the deſign muſt be expreſly proven, or at leaſt 
muſt be neceſſarily inferred from convincing circumſtances, and preſumptions; 
The ſecond caſe mentioned by them, 1s, if the Creditor did lend the money 
for paying prior Creditors 3 In which cafe, as they might have reduced the 
deed done in their prejudice, ſo may the poſterior Creditors, ſince they come 
in place of the Creditors whom they payed 3 & ſurrogatum {apit naturam fur- 
rogati, But this laſt caſe does not 7 for ought I remember ) take place in our 
Law, and ſeems not at all ſuitable tothe Analogy of our Law in other caſes ; 
for elſehe who had lent money to pay ſums due upon an Inhibition, would 
have right to the Inhibition, orhe who lent money to pay off Comprylings, 
or Areſtments, without being expreſly aſſigned to either. And therefore 
conceive, that either the Creditor who payes the Creditors who were prior to 
the Alienation, takes afſtgnations to theſe prior Debts which theſe pays, and 
then they nmiay reduce deeds done to the prejudice of the firſt Debt, or elſe he 
pays only the money to the Debitor, and the Debitor pays the prior Creditors 
which is the caſe meaned by the DoGors here, and in this caſe I conceive, the 
Creditor who fo pays, would not havethe priviledge, and that becaule the 
Debt which only had the priviledge is extinguiſht,&-20# entis nulle ſunt qua- 
Litates, nor can the Maxim, ſurrogatum ſapit naturam  ſurrogati, take place 
here, ſeing that the Debt in whoſe place it is ſurrogat, became extinct before 
the ſurrogation: and none of theparriescould defign to tranſmit this privi- 
ledge, elſe the payer had taken Afſignation ; nor can he complain ſince fb; 3»e- 
putet, who did not that which he might have done for ſecuring himſelf. Ag 
to the firft of theſe caſes, there was a famous deciſion extending thir Redu&- 
jons even to poſterior Creditors, 2. Fly, 1673. at the inſtance of Street, 
and Jackſon, Engliſh-men; againſt Jawes Myſor. The caſe whereof was this 
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Fames Maſon having diſpon'd his Lands to James Maſon his Son.the ſaid Streez 
and Facksor raiſed a ReduCtion of the ſons right, as granted in prejudice 
of them, who were lawfnll Creditors to tum, by vertue of a Trade and cor- 
reſpondence which was begun long before the Alienation ; though the Bonds 
wherein he became Debitor to them were of a date poſterior to the Aliena- 
tion. To which it was anſwered, that the ground of the Debt, being a 
Bond, and the Bond being poſterior to the Alienation, they were nor Cre- 
ditors at thetime of the Alienation; and conſequently the Alienation was not 
reduceable upon this A& of Parliament 1621. To which it was replied,that 
this purſuit was not founded upon, this Act 1621. only, but upon the ſure 
principles ofthe common Law, according to which the Lords uled to decide 
before this Statute was made, and according to which, they are warranted 
to proceed by this Statute in caſes thatare new. Though the Debt was not 
conſtitute till after the Infeftment was granted, yet the purſuers having long 
before that time entred in a Trade with Maſon, they did bona fide continue 
that Trade without any interruption, and under the colour of that Trade he 
had moſt fraudulently bought with their moneys this Land,and did moſt frau- 
dukently convey the ſame to his Son to their prejudice. Which did clearly 
infer a defigned fraud in the Father. and tended inevitably' to ruine all Trade 
and Commerce which might be very eafilydiſappointed by ſuch fraudulent con- 
veyancesas this. Upon which debate the Lords ordained James Maſor, the 
Fathers count- book to be produced, that it might appear in what condition 
he was atthe time when he madethat Diſpoſition to his Son; And vvhether 
the ſame vvas granted upon deſign to fruſtrate his Creditors, or not, likeas 
they allovvedWitnefſles to be adduced for either party, for clearing the Lords 
how far the Trade was continued betwixt the Father and thoſe purſuers, be 
fore, and after theSons right z After making of which report, the cauſe be- 
ing again called, it was urged for the purſuer, that by the report it was clear 
that there was a former Trade, and correſpondence berwixt them, prior ro 
the Sons Infeftment, during all which time he oftimes ſold cheaper than he 
bought ; and that when he wentto take the Infeftment for his Son, he diſ- 
ouiſed himſelf, and rodefrom, and tothe Land, in a by-way, and cauſed fo 
mark the Seafing in the Minur-book, that no man could know but that the 
Seafing vvas taken for the Father, and after the Sealin was taken the 
Father ſtill remained in af&tual pofleſſion. From all vvhich it wvvas 
argued, T1. That Maſo» elder having entered into a publick 
and uninterrupted Trade, and correſpondence vvith the purſuers, the ſaid 
Trade isto beconfidered with reſpe& to its firſt beginning, and the Bonds 
though poſterior to the Infeſtment, yet areto be drawn back ad ſua canſur, 
viz. the Trade and Commerce from which they did reſult. 2.It was clear from 
the Nature of Commerce in general, and from this report in particular, that 
former payments were ftill made the foundation of new credit : And if 
the making of ſuch Rights during the dependance offuch a continued Trade 
were allovved in favours of Children z no Merchand vvould give truſt, or 
if they gave, they might be ruined by it, ooth vvhich vvould be equally de- 
firu&ive to Trade, 3. If vve conſider the Analogy of our Lavv, vve vvill 
find, that the Lords have ſtill confidered a continued, and uninterrupted 
Trade as very priviledged in many cafes 3; And therefore though other compts 

reſcribein three years, yet that Statute uſes not to be extended to a continy- 
ed Trade and correſpondence, and fo far have privilegia mercatorum, & com- 
merciji, been allovved in our Law, that Bills of exchange - are 
allowed though wvvanting the ordinary, and Statutory ſolemni- 
ties of Witneſſes and Warrands; for payment of Bills of Exchange are ſuſ. 
tained vvithout the folemnity of intimation, againſt poſterior Aſſignayes,and 
Arreſters: and Annualrent is ſuſtained betvvixt Merchants, fie paFo, wel 
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lege, and a Bills ſubſcribed only by a mark, vvithout either the ſubſcribers intire 
name, or the initial letrers of it, was ſuſt1ined, it being proven that the drawer 
of the Bill was in uſe fo to ſubſcribe. 4. By the common Law, AZie Panli- 
ana was extended even topoſterior Creditors, where anims: frandandi,prior 
to the Alienation did appear , either by Writ or Preſumption, 
which are enumerated by Jaſon, ad Init. hic; and are very far ſhort 
of the Preſumptions formerly conde{cended on : and if the com- 
mon Law, and natural reaſon allowed this remedy in the caſe of Debts 
abſolutely poſterior 5 how much more ought it to be allowed in this caſe, 
where the Debt, which is the ground of this purſuit, depended on a prior cauſe 
and was the reſult & produt of a correſpondence enteredinto, before granting - 
of the Sons Infeftment. 5. The Father had no Eftate before this correſpon- 
dence, and having drawn fraudulently into his han4s the purſuers goods, about 
the ſame time that he bongitthe Land, Law & re:ſon pr:ſames that the price 
of their goods; did pay the price of thir Lands: And that therefore this Land 
ought to be affeted and burdened withtheir debts. To which it was duplyed 
1. That though the common Law dld allow 4Fio Padliana to poſte- 
rior Creditors, yet that wasonly in che caſe where the receivers of ſuch Rights 
. were participes fraudis which cannot baalledged here,fince the Son was minor, 
ec doli capax, and that eſpecially-beiug introduced 7x odinz of rhe colluſion 
it cannot be extended to caſes 'where no Collafion, can be alledged 
upon the receivers part. 2. Commerce and Trade fis founded upon 
perſ>nal truſt, and Merchants follovy the faith of rhoſe vvith vvhom 
they trade, without ever conſidering what real Eſtate they have ; ſo that chir 
purſuers cannot be ſaid to have been cheated in their expeQation, firice 
they cannot be ſaid to have furniſhed their goods, in contemplation of the 
real Fſtate now contraverted. 3. Either thir purſuers did ſearch the Regiſters 
or not 3 if they did, not fibi imputent. qui ſibi non vigilarunt;, and if they did, 
they would have found that the Son was Infeft, his Infeftment being Regi- 
ſtrate, and though the minute book did not ſpecify, whether the Seafing was 
granted to Maſon elder, or youn7zer, yet they ought tb have ſearched the Re 
onfter it (elf, whereof this is appointed to be but an Index, and the Son not ha- 
ving been particeps frandis could not, have been prejidged by any cheat or 
contrivance of his father: for the jus queſe/#: to him by the Infeftment, /-e 
fa@o ſuo, ab eo auferri nequit. 4, The purſuers did innovat their accompts by 
taking Bond tor the produt,and Maſon hid a Diſcharge of all former accounts 
and trade : ſo that atghe time of the Diſpoſition, he was not their Debitot 
upon the accompt of any prior Trade ; and the purſuers were no moreto be 
conſidered as Merchants,but as common Creditors: And it vvere a very dange- 
.rons conſequence,to makeDebtsthat are innovated. retain all the priviledgesthat 
they had azte innovationem, & per novationem prior obligatio perimitnr. l. 1.f.de 
Novationibus. 5. Ttcan be made appear.that Maſor had other Trade,vvhich 
vvould have furniſhed him the price of the Land, and that he vvas lofſer by 
the purſuers, Trade. To vvhich it vvas triplyed, that the common Lavv 
did only confider participes frasdis, in order to another effect, v7z. if the Ali- 
enation vvas ex cauſa oneroſa, thenthe Alienation could not have been redy- 
ced ; unleſs the receiver had been particeps fraud 5 3 but vvhere it is -x c4uſ2 
mera lucrativa, as in this caſe, frans in event vvas ſufficient. And even here 
the Diſpoſition being made by the Father to his ovvn Son vvho vvas ix fami- 
lie, the Son vv3sin as ill condition, as if he had been particepsfrandis : ior 
could be p'ead the farne benefit as a ſtranger, contratting bona fide. Upon 
vvhich debate, the Lords did reduce the Diſpoſition, as being made to the Son; 
by the Father, who was a Verchand, during his dublick Trade and corre- 
ſpondence. Which Diſpoſition conld haveno other rational defigne, but to 
cheat Creditors, the Father not having ſo much as reſerved himſelt alifererr, 
or power to redeem. But ſince the _ declared that this Deciſion proceed- 
eq 
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ted upon all theſe grounds joyntly, it can hardly be extended to other 
caſes. And I find that this publick intereſt, and advantage of 
Trade and Commerce, has been ſuſtained to reduce deeds done 
to the prejudice thereof : but yet not upon this Ad, and Statute, but 
upon the general ground of fraud, inferred by moſt pregnant 
qualificatious, as is clear by the' Decifion betwixt Pot and Pollock. 12. Feb. 
1669. The caſe whereof was this, Joh: Pollockbeing Debitor to bis Wife of a 
ſecond Marriage, for her life-rent proviſion, and to others to whom he owed 
money, they appriſed his Fſtate, afid aſſigned their Rights ro Poz,who there- 
gpon intents Redudtion of a Bond granted by the Defun& to Jazres Pollock 
his Son of the firſt Marriage, for 5000. merks. The reaſons of Reduction 
were, firſt, that this Bond was granted by a Fatherto his own Son, without 
an onerous Cauſe. To which it was anſwered, that theyjnot being Creditors 
when this Bond was granted, this AC of Parliament allowed them no Redu@- 
ion of it, for this A& is only conceived in favours of prior Creditors, and 
ſince his Father might have gifted away his Eſtate to a ſtranger, and even that 
gift could not bequarreled by poſterior Creditors, — had not then 
Intereſt, and ſo their intereſt couldnot be faid ro be prejudged, there was no 
ſpeciality as to him, why he might not be capable of the ſame Donation ; 
And whereas it was alledged, that this would ruine Commerce, becauſe a Fa- 
ther might grant ſuch a righc, and thereafter keep it latent, and cheat his Cre- 
' ditors with whom he Traded, who could not know the condition of the 
DefunaA. To this it was anſwered, that the AQ 1 62 I- introduced no ſuch 
ſpecality.in favours of Trade, but upon the contrair, ſuch Diſpoſitions when 
made by Merchants, were lefſe preſumeable tobe done in defraud of Creditors, 
than when made by ſuch as had no Trade, nor Commerce, becauſe Traders 
mightgrant Bonds to their Children.in expectation of what they might gain, 
and when they fell thereafter i»ſolvert, that might be imputed to their lofle by 
Sea, or Trade, and not to the Donation in favours of children. Upon which 
debate, the Lords repelled the reaſon founded upon the Act 1621. The 2. rea- 
was, that this Bond was reduceable ex capitz doli, as granted by colluſion be- 
twixt Father, and Son, in zecem Creditorum, and to defraud their juſt inte- 
reſt : which dole, and fraud, was infered from theſe circumſtances, r. Thar 
the Son being foris familiat, and provided, it could not be granted for any 
onerous Cauſe. 2. The Bond was kept latent till the Father dyed. 3. It did 
bearno Annualrent, and the Term of payment was delayed till after the Fa- 
thers death. 4. Their Debts were all contracted immediatly after the grant- 
ing of this Bond ; ſo thatit appearedclearly, that he had defigned to exhauſt 
his Eſtate by this Bond in favours of hisSon, and then to contra&t Debt free- 
ly. and to apply their money to the payment of this Bond. Upon which qua- 
lifications of fraud, the Lords reduced the Bond. The third reaſon was,that 
this Bond granted by a Father toa Son, was but a /egitim: or portion natural, 
in the conſtru&ion of Law, and therefore was revocable by the Father, and 
coneſquently by his Creditors ; and legitims did only affect the Defunds free 
Gear ; which reaſon was alſo juſtly repelled, for this being a Bond granted to 
a ſon, who wasforis familiat, and being delivered to himſelf, was found not 
to be of the nature ofa Legitizs. Firſt, becauſeit did not bear tobe in ſa- 
tisfaCtion of his portion natural. And ſecondly, becauſe it was an ordinary 
Bond, and deliveredin the ordinary vvay. : 

I findlikevvays a ſecond caſe, decided in favours of poſterior Creditors 28. 
Noremb. 1679. Cathcart contra Glaſs, wherein Cathcart having raiſed a Re- 
duction ofa Diſpoſition made by Glaſsto his Brother in Law. it was alledged 
that the Diſpofition was prior to any Decreet obtained at the inſtance of Cath- 


cart, by which Decreet only he became Creditor: To which it wasreplyed 
that 
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that though the Decreet was poſterior to the Diſpoſition, yet the Debt and 
Proceſs thereupon was prior. 2. The Brother in Law was particeps fraudis in 
ſo far as one of the Brothers-in-Law being but a Shoemaker had lately taken up 
a trade of bringing over ieeds from Holland and having fold rotteri ſeeds to 
this purſuerz for which the proceſs was raiſd, he to defraud theſe whom he 
ſhould cheat by this Commerce made this Diſpoſition to his Brother in Law. 
The Lords, upon this Debate, found the reaſon of Redufton, thus qualified, 
relevant 93s. that either the Bargain for the ſeeds was prior to the Diſpoſition, 
or that the Diſpoſition it ſelf, tho poſterior, was granted to a Brother-in-Law 
anims | q—_ & to the behove of the Granter, but this they found only pro- 
bable Scripto vel juramento partis, or by ſuch pregnant Preſumptions and E- 
yidences, as might neceflarly infer that there was a fraud, 

There was a third cale decided 4th. Decemb. 1673. Wherein the Lords re- 
duced a Diſpoſition granted by Reid of Daldil/ing tohis ſon, even ar the In- 
ſtance of poſterior Creditors.in reſpe&that the Right was baſe, and that the Fa- 
ther continued (till in poſieſhon, and afted ſtill as abſolute Fiar, and that the 
Regiſters of that Shire were carried out of thecountrey, ſo that they neither 
could, nor were obliedged to know the Sons Infeftment. And that, albeit it 
was alledged for the Son, that as fraud never ought to be preſumed, fo there 
is no ground for prefuming it here, fince this Infeftment ought to be imputed 
to another caule, than A defign to defraud Creditors, viz. to a prior Contrat 
of Marriagez wherein his Father having gotten a great portion with his 
Mother, was therefore obliged to Infeft him in his Lands, and this being 
the ordinary way taken to ſecure antient Families againſt prodigal Sons : And 
it being the ordinaryremedy taken by provident men,when they give greatpor- 
rions with their Daughters 3 It were very dangerous to reduce iuch Diſ- 
poſitions at the inſtance of poſterior Creditors ; in whoſe favours nothing was 
provided, by the Act of Parliament, and the Sons Infeftment being regiſtrat 
did likewiſe take off all preſumption of Fraud. And though the Regiſters 
were taken away, that could not prejudge the Defender, or be a ground of 
Reduction here, no more, than it could defend him againſt a ReduQtionex 
capite inhibitionis, Or interdieFions for the uler doing omne quod in ſe eſt,&fo]- 
lowing the faith of publick Regiſters,cannot be prejudged by an accident, to 
which he had no acceſſion. And there was as good reaſon for reducing inter- 
ditions at the inſtance of poſterior Creditors, as for reducing iuch baſe Infeft- 
ments : the not allowing of which would ftill forceSons thereafter to be at the 
great expence and trouble of publick Infeftments,and even theſe publick Infeft- 
ments,were lyable to the ſame reaſon of Reduttion.ſince lawfulCreditors were 
in both caſesprejudged ; and a Son preferred to them. And thoughequity 
ſhould beconfidered, where there is no Law ; yet where there is anexpreſle 
ſtatute, in which many caſes are conſidered, caſws omiſſus, habetur pro Omiſſo. 
It was here obſervable,that the Contra& of Marriage didnot bind the Father 
to Infeft the Son in theſe Lands, but thar hereby the Eſtate was only provi- 
ded to the Heirs of Marriage, fo that the Son behoved to have been ſerved 
Heir, and ſo would have been 1yable co the Fathers Debr, if thisnew Infeft- 
ment which was here quarrelled, had not interveened. 

Not only deeds done to the prejudice of prior Creditors are reduceable, 
but even deeds done &4oloſe tothe prejudice of fach as became Credifors, ar 
the ſame time with the deed done, are reduceable. As for inſtance, one bro- 
ther grants a Bond to another, upondefigneto letthe friends of her whom he 
is ſuiting in Marriage, ſee that he has an Eſtate, and immediatly after the 
Contra& or about that ſametime, grants a Diſcharge to his Brother, having 
engaged the Womans Friends to give o 4 a great Tocher in contemplation 
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of that fallacious Bond:this Diſcharge is reduceable,as given fraudulently to the 
prejudice of theWomanwho gave theTocher. And who is Creditrix by thatCon 
trat, without reſpect to priority or poſteriority of the2ebt. As was found in the 
the caſe Henderſon againſt Henderſon; and Donald Foller being provided by his 
Father, in his Contra& of Maraiage ; to the ConjunCt-fee with his Wife, of a 
Tenement of Land, the Fee whereof was provided to the Children of the Mar- 
riage, and the Father having fraudulently taken a Tack from the Son at the 
ſame timezthe Lords reduced the ſaid Tack,as done ondefraud of the ſaid Con- 
tract, & contra fidem tabularum nuptzalinm. As1t this had been otherwiſe de- 
cided, all poor women might eaſily be cheated, and contratts of Marriage, 
which are the Obligations moſt priviledged by Law, would become ineffec- 
tual and might eaſily be evacuated : And fo favourable are ſuch Obligations 
in Contracts of Marriage: that Clezcorffe having provided his Sons by ſeveral 
Bonds of Proviſion, and having thereafter diſpon'd his Eſtate to his Son in his 
Contra& of Marriage, the Son having got a good Tocher in contemplation of 
this Eſtate ; the Lords didfind, thatthe Sons Fee could notbe reduceable by, 
nor affeted with thoſe Proviſions, ſince they were but latent Rights, which 
neither the Son, nor they who contracted with him were obliged to know. 

The preſumptions from which Lawyers conclude a defigne of cheating fu- 
ture Creditors, are thoſe. 1. if the Debitor diſpone all his Fſtare, aſ/ienatio 
omnium bonorum, eſpecially if he reſerve not his own Liferent, as in Maſors 
caſe, for it is preſumed, that no man vvould denude himſelf of all means of 
ſubſiſtence vvithout ſome malicious deſigne, and if the Diſpoſition be made 
vvithout an onerous Caule, /. ozznes F. Lucins f. de his que in fraud: or for 
a lefle price, than the thing diſpon'd vvas truly vvorth, Strach quart. de decot?- 
part 3. mum. 27. bur fince Jicet contrahentibus in emptione wel wen- 
ditione ſe in wvicem decipere, 1t ſeems that this extenſion ſhould 
not hold, , except where the thing diſponed is much under-rated. 
2. If the Diſponer be Bankrupt, or a Cheat, or deplorate wite. Strach 
214m. 23. 2. If he borrowed immediatly after the Diſpoſition. 4. IF he 
borrowed ſecretly, and defired to conceal his condition, as in Maſoxs caſe. 
And 14. Decemb. 1661. Duff. contra Culloddin this qualification of fraud, 
was ſuſtained to reduce a Right made by one Brother ro another, viz. That 
the Brother in whoſe favours the Right was granted, defired the Reſignation 
and Infeftment thereupon ſhould be kept ſecret, and thereafter ſuffered his 
Brother to continue in poſſeſſion. 5. It he borrowed ſums far abovehis tor- 
tune: and upon this laſt preſumption, a Merchant in Paris was executed, 
having borrowed vaſt ſums, with which he broke next morning after they 
were borrowed. 


To any Conjund or Confident Per- 


ſon. 


He reaſon why the A& ſuſpects ſuch, and 1s more unfavourable in the 
cale of Diſpofitions, and Rights made to Conjuni or Confident Per- 
ſons 3 1s, becauſe theſe have eaſter occafions of making, and are more 

prone to make ſuch Rights than any elſe. For what ſtrangers would cheat 
Creditors for one another? and though a- Debitor will be defirous to prefer 
his Creditors to ſtrangers; yet he will be ready to prefer his Friends to his Cre- 
ditors. Which reaſon ſeeme to be infinuat by that excellent Law, /, 27, C. 
de donat. Data jam pridem lege conſtituimns, ut donationes interveniente ao- 
rum teſtiſicatione conficiantur, quod vel maxime inter neceſſarias, conjunGaſq; 


per- 
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perſonas convenit cuitodiriz fi quidem clandeſtinis ac domeſticis frandibus, facile 
quidvis pronegotii opportunitate confingi poteſt, vel id quod vere geſtum eſt abe- 
leri.And theDo@ors havereceived as a brocard,that conjundus jreſunitur, ſcire 
fats conjuntil.oFavi.t.ff.unde cognati: & thereiore preſumitur alienatio in fraus 
dem futta, quando fatta eſt donatio omnium bonorum vel conjunGe perſone,Part. 
ad I. poſt contrafinm ff. de donat. num. 23» Our Laws has nottully determi- 
ned who are repute conjundct perſons, ſince this opensa door to arbitraryneſs 
in Judges ; it had been fit the Law had obviated by a ſpecial definition, quoad 
this poynt the Power of Judges, as well as the fraudulent conveyancesof Cre- 
dirors. But certainly Father & Son, & all degrees aſcendent and deſcendent, 
are repute conjun&t, And becauſe thele arethe moſtnear Relations, therefore 
Diſpolitions made to them, are not only reduceable by this Statute z but ſuch 
Diſpoſitions, when made to ſuch as might have been Heirs, mike the receiver, 
ſuccellor #:tulolncrativo poit contrafum Debitum, Which paſſive title was not 
extended againſt a Brother, though the Diſponer was ſo old that heconldnot 
expect Succeſſion whereby his Brother might be exclud:d,nor was the pre- 
ſumption of fraud ſo ftrongamoneſt collateralls. as to infer ſo odious a paſſive 
Title, but reſerved Action upon this Act, 1621. in {wa far as the cauſe was 
not onerous, 17. D cemb. 1672. Spencer-field contra Kilbrakmont. 2. Brother 
and Broiher are repute conjun& Perſons And Uncle and Nevoy as was 
found 13. Jauwary 1678. Kinlochof Gonrdie contra Blair. And Aunt and 
Neice 15. Fuly 1675. Alexander contra Lundie; but whether this ſhould be 
extended to Couſin Germans 1s more debiteable, for there is no deciſion be- 
twixt ſo remote Relations, and. it were hard to oblidge ſuch Relations, to 
prove an onerous Cauſe otherwiſe than by the narrative. And the Annulling 
0! a Right un'eſs the onerous Cauie be proven, beinga part of this Law,which 
is both Penaland CorreForie, it were hard to extend it ; but yet on the o- 
ther hand Couſin Germans are reputed 'o far Conjunct Perſons in other caſes 
that they cannot be Witnefles for one another. 2. The Act of Parliament 
| ſpeaks ot defrauding Creditors in favours of Children, Kinimen and Allays,nor 
can it be denyed but Couſin Germans are eſteemed conjun&s by the common 
Law.. 3. The danger ofannulling ſuch Deeds and Rights being eaſtly obvi- 
ated by keeping up the Documents whereby the onerous Cauſe can beproven 
it is mich more juſt and convenient that ſo near Relations ſhould be put to 
this tronble, than that ſtrangers ſhould be expoſed to be defrauded by contri- 
vances amongſt thoſe who are ſo nearly related. But whether ris ſhould be 
extended to theſame degrees in affinity, as in conſargninity, has often been 
contraverted; and it 1s certain, that in other Statutes, 207 id'm et jus af- 
finitatis, ac conſanguinitatis, And thus the Statute forbidding Father, Son, 
or Brother, to Judge in Actions of their correlat?, 1s notextended fo as to pro- 
hibic Fathers, Brothers or Sons in Law, to Judge in ſuch caſes ; as was 
found in Mores caſe againſt Grubbit. But yet a Siſterin Law was found to 
be a Conjun& Perſon, 5. Fly 1673. Hoom contra Sith. And a Brother 
in Law was repute a conjunct Perſon in the Reduction againſt Major Brggar 
at Wayghaps inſtince. And Sneidivin hoc tit. pag. 1209. tells us, that inter 
aff ines & conjun(tas derſonas fraudes preſumuntur. And fince men will do 
as much for their Allies, as for their blood Friends, eſpecially for Siſters, or 
Brothers in Law; and that the Law upon that ſame reaſon repellsthem from 
being wituefſes: It ſeems moſt reaſonable that they ſhould be repute con- 
ju2& Perſons. And it is not imaginable why the Law, which is falous that 
an Allye or Affinis may perjure themſelves for another, ſhould not be much 
rather unwilling to affiſt them in ſuch conveyances as theſe to the prejudice 
of their Creditors, where the Cheat is eaſter, and leſs dangerous. 
But whether a Baſtard be ſuch a conjun& Perſon, as that a Diſpoſition 
&-g-- made 
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made to him by his Father is Reduceable ; may be doubted : for upon the one 
part, a Baſtard patrem demoniirarenequit, and he whois of no blood, can- 
not be conjunCt upon the account of Blood : And yer upon the other part,a 
Baſtard isknown to have much natural affection, and ſo may be preſumed a 
perſon willing to convey ſuch frauds: and upon this accompr, the Law rejects 
him from being Witneſs in Favouts of his natural Father, Mer/l. frgul.' 273 
Anda Baſtard with usis only received cx: nota. And the Law hath allowed 
him a&ion againſt his Father for Aliment. And though the Law will allow 
him no advantage by his birth; yer it ſhould not capacitate him to cheat 0: 
thers: And1 think this diſtindtion-more reaſonable than to ſay with Paleot : 
chat Baſtards are not conjun@ upon the Father fide, but zon the Mother ſide. 
cap. 60. de nothis, or to ſay with Alex. confil. 60. that theſe are to be ac- 
counted Conjund, in ſo far as concerns marriage only, ſo that a Baſtard Bro- 
ther cannot marry his Baſtard Siſter 3 for certainly, though theſe be nor 
conjund in ſtrift Law, ſ##t conjun@is ſimiles. Felin. ad cap. per tuas de pro» 
bat. 

Who is underſtood to be a confident, ſeems more difficult, and it would 
ſeem that an ordinary Factor, or a Domeſtick Servant muſt be ſaid to be 
confident Perſons, and an ordinary Agent was found to be ſuch a confident 
, Perſou, 26. June 1672. Mowbra againſt Spence, and Immola ad þ. t. leg. 
poit contraium aftrms that amicus, magna amicitia conjunFus, 1s lyable to 
this preſumption, and the Law judges ſtilhof him as of conjunGns ſanguine,and 
friendſhip is oftimes warmer then blood. 

Diſpoſitions likewiſe 0-:nium bonormm, are reduceable; though not made 
to confident Perſons, but to a meer ftranger : except the Diſpoſition be made 
for an onerous Cauſe, forthe Law preſumes as I obſerved formerly, that it is 
made to prejudge Creditors; andit were unreaſonable that a meer gift ſhould 
be preferred to poor Creditors, this was found the 18. November 1669. 
Henderſon contra- Ande-ſon, Albeit it was there alledged, that this A& de- 
clares ſuch deeds only reduceable, as are made in favours of conjun& and 
confident Perſons, for. though this Statute make that a Preſumption of Fraud 
yet it excludes not other preſumptions, ſuch as were in this caſe, viz. that 
It was aſſignatis omnium bonorum, and that it bears to be granted for acaule 
falſly narrated, viz. for the ſum of two thouſand merks, wherein Azderſor: 
was Cautioner for Howat the common Debitor 5 whereas it was offered to 
be proven by Diſcharges granted by the Creditor to Howar himieif, that the 
far greateſt part of this ſum was payed before the Diſpoſition. ' 

Since this clauſe of the Statute annuls deeds only done to confident or con- 
jun& perſons, it would ſeem, that ſuch Rights when made toothers who are 
not conjun@, nor confident, are not reduceable, and yet dePrex3, all Rights 
made to any Perſons whatſoever, without an onerous or neceffary Cauſe, 
are reduceable by this Statute, and our Law conſiders the difference betwixt 
conjun&, or confident Perſons, and others ; only ir reference to the way of 
Probation, ſo that theſe muſt prove an onerous cauſe whereas others need 
not 3 This ſhews how myſteriouſly our Statutes are conceived. 


Without true juſt and neceſſary 
Cauſes, 8&C, 


Ttulus oneroſs, is when any thing 1s diſpon'd with the burden of doing 

or paying ſomewhat ; tit#lus lucrativus, 1s when the deed is meerly 
ratwitous, and proceeds from meer favour. 

The Civil Law obſerved two Rules, in the difference betwixt an onero!:5 

nd 
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and lucrative cauſe, groad this Action. The firſt was, that this Action was 

competent, even againſt theſe who had received ſuch ' Rights for onerous 

Cauſes, when both thegrver and receiver wereguilty of Fraud, if they were | 
partakers of the Frand, /. ait. pretor f. h.t. And in that cale the thing alie- 

nated was recalled without reſtoring the price. The ſecond Rule was, that he 

| who: had received fuch a Right, ex cauſa lucrativa, was lyable to reſtore, 

though he was not acceſſory ro the fraudulent conveyance. /. quod. awtem F 

7. ff cod. | 

Our Law likewiſe coniiders two cales, oneis, if the Creditor had done no 
diligence 3 and then Rights made to their prejudice are only reduceable, if 
they be made to confident perions without an onerous Cauſe : The other if 
\ the Reducer has as a Creditor done diligence, and then the Right s done to his 

ejudice are reduceable, whetherthey bemade ex 7tnlo oneroſo, or Iucrativo. 
For by the laſt part of the AC, it is declared that the Debiror cannot prefer 
one Creditor to another, to the prejudice of any ſuch diligences. 

How far children are Creditors totheir Father, and may upon this Statute 
reduce deeds done by their Father in tavours of other Children after their Pro- 
viſions, may be dubious in many caſes, of which I ſhall only namea very 
few. The firſtis, a Father by his ContraCt of Marriage with the firſt Wife, 
provides the Childrenof the firſt Marriage to ten thouſand Poundsand by the 
Contra& with the ſecond Wife provides them to twenty thouſand Merks,and 
by a ContraCt witha third Wite provides the Children of that Marriage to ten 
thouſand Merks. The queſtion riſes, whether the Children ofthe firſt Mar- 
riage can reduce the ContraCt of the ſecond Marriage, q#oad the Proviſions 
therein made : as made in prejudice of them who became lawful Creditors by 
the firſt Contra ; or if the Children of the ſecond Marriage, may not do 
the ſame to the Childrenot the third Marriage : and I conceive that if the Pro- 
viſions be made to the Heirs of the _— and if they enter Heirs, they 
cannot reduce, becauſe terertur preſtare. But if the Contract bear Children 
. ofthe Marriage, ſome think that they may aſſign their Portions, and the aſ- 
fignay may reduce theſe Proviſions made in the ſecond Marriage. And juſt 
ſo the Children of the ſecoud Marriage, may reduce the Providous made to 
the Children of the third Marriage : Bur Ithink, that either the Children 
of the firſt Marriage are Infeft, and then certainly, the Father 
cannot prejudge them by poſterior perſonal Proviſions, or elſe where 
neither are Infeft, I conceive, that if there be an onerous Cauſe, ſuch as a 
Tocher payed by the Contracts of the ſecond, or third Marriages, and then 
alſo the Contracts cannot be reduced upon this Statute : For theie Contradts are 
not made to defraud Creditors, fince they are made for an onerous Caule. Yea 
though there be no Tocher, yet even the Marriage isan onerous Cauſe ; for 
who would marry ifthere were no Proviſion, and the defigne here, was not 
to prejudge true (editors. | 

The other Caſe 1s, a man 1n his firſt Contra provides his Land, and ten 
thouſand Merks to the Heir of the firſt Marriage, and in the contract with his 
ſecond Wife, he provides the Children of that Marriage, to the conqueſt that 
ſhall be made during that Marriage, The queſtion is, whether the Son of the 
firſt Mariage will be Creditor to theFather for ten thouſand Merks, even though 
he be ſerved Heir to his Father : For though here it ſeems, that confuſione tol- 
litnr obligatio, the Son of the firſt Marriage being both Debitor and Creditor 
Yet conqueſt isftill underſtood to be, ind quod ſwpereſt deduFo ere aliens : 

and therefore the Children of the ſecond Marriage, can have no Right but 
with the burdenfof theſe ren Thouſand Merks. And inthe caſe of Scot of Pa- 
vila contra Binning ; The Lords found thac the Heir might reduce the Pro- 
viſions made to the Wife, and Bairns, of the ſecond Marriage, 1n ſo far as 
C 4 CON- 
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concerned, the ten thouſand Merks provided tothe Heir of the firſt Marriage: 
but this may be doubred ; for firſt it may be alledged that there was no Debt, 
fince the Purſuer was the Debitor himielf. Eut ſecondly if the money with 
which the Land was bought, was conqueſtalſo in theſecond Wites time, 


it ſeems againſt Law and Reaſon, that this ſhould notbe called conqueſt qus- 


ad an Heir of another Marriage, cs n1hil deef?, though if the many had been 
conqueſt in the firſt Marriage, it might be more properly called Es aliens. 

A third caſe is this, a Father obliged himſelf in his Contra of Marriape 
with his firſt Wife, to provide the Bairns of the Marriage, to eight thou- 
ſand Pounds : but before his «death he provides one of the three 
Bairns to the whole eight. The queſtion proponed was, whether the 
other two Daughters might raiſe a Reduction of the Diſpoſition made 
to their Siſter upon this Aﬀ. And for theſe Siſters 1t might be urged, 
that the Father became Debitor to them pro rata, even as if he had granted 
Bond to (ix men for a ſum, each of them would have had Right to a propor- 
rional part of it; ar leaſt, that each Child became Creditor to him, and fo 
ſomething was due to each of them. And conſequently he defrauded them 
by his diſponing all to any one : but for the. other ſiſter, to whom the 
Diſpoſlition was made, it might be alledged that the Father was 
Debitor only to the Bairns of that Marriage, tanquarm ſtirpi, and ſo 
he fatithed his Obligation by diſponing his Lands worth that ſum to 
any one of them, but was not Debitor unto them in capita. 2. The 
defigne of the parties Contracters, in ſuch caſes, is only to ſecure the 
ſam to the Ifiueof that Marriage, without conſideration of anyDivifion ; for 
this Provifion is made to ſecure againſt Children of other Marriages ; but 
not toſecure one Child againſt another, and there may beſome rerſon to be 
jealous of the Father in the one caſe,- but not in the other. 3. This reſtriQi- 
on were contrair to the Fathers patria poteſtas, and the Law 1s never jealous 
of the Fathers affetion, but preſumes that his divifion will be juſt, and what 
Judge ſhould be juſter to Children than a Father. 4. It were againſt the in- 
tereſt of the Commonwealth to reſtrain, or take away the Fatherspower, of 
Diſtribution in ſuch caſes, which is the great curb, that the Father has upon 
his Children, for making them good Children, or good'Citizens, and were 
ic not againſt reaſon, that if the two ſiſters had been very Vitious, and the. 
third moſt Virtous, that the Father ſhould have been ſo bound up. that he 
could not gratifie the one, or that he behovedto provide the other with Mo- 
ney to ſerve their laſts. 5. It isordinar to provideexpreſly, that the Money 
{o provided to the Children ſhonld be divided as the Father pleaſed, 
and the Liw uſes to decide general caſes according to what is ordi- 
narly pationed 5 preſuming that to be the tacit will of the parties, which 
is ordinarily the expreſs will of other parties. Likeas if it bad been contra. 
verted amongſt rhe parties at-the time when the Contra& was to be 
ſubſcribed , who ſhould have had the Power of divifion> certainly, it 
had deen allowed to the Father. To which laſt I +mcline, except it could 
be alledged that all were equally deſerving, andthat the Father, or Children 
preferrd, had uſed indire& means in preferring one to thereft. For though 
there be no qserela teſtamenti indfficioſs with us, yet there may be ſome place 
perhaps, for the Judge to interpole in ſuch caſes. I find by the opinion of 
the Doctors, a Father dlſponing to one Child a neceflary Portion, is not 
{aid to defraud the reſt ofthe Children, to whom he diſponed formerly, 2 
bee potius tribuendum pietati quam fraudi. And itisclear, that for this rea- 
ſon Libertus infrandem patroni, filie dotem conſlitnere poterat, l. 1. F. ſed fi 
IO. f. quid in fraud.patro.but is notſo with us in allcaſe,itsas has been former- 
ly obſerved. 


It 
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Ithas been likewiſe debated, whether proviſions by Parents to their Child- 
ren, in their Contra&t of Marriage, be ſuch onerous Cauſes as may defend the 
Children againſt Redactious upon this Act, at the inſtance of Creditors, who 
crave Diſpoſitions made to them in fatisfaftion of theſe obligations to be re- 
duced. For upon the one part, it ſeems, that ſince they are Creditors who 
may purſue, and diſtreſs their Farher, therefore their Father tay diſpone his 
Eſtate, and this is both aneceffary and a prior Debt, and ſo falls not under 
the At ; whichdedlares only ſuch Rights reduceable, as are granted without 
true, jaſt, and necdſiary Cauies. And Proviſions cf Children by Contratts 
of Marriage are the ordinary allowable remedies granted to fuch as paying 
Tochers with their Danghters, or providing their Sons, defire to ſee their 
Grand Children thus ſecured. But upon the other hand, it ſeems very hard 
that ſuch 1 tent deeds as Contracts of Marriage, which Creditorscannot know 
ſhould be ſuſtained as onerous Cauſes to feclude them ; and that the Debi- 
tors own Children ſhould be preferred to Creditors. And as there can beno de- 
bateas to this point, where the Proviſions are made in favours of the Heirs of 
the Varriage, becauſe there the Heirs muſt reprefent the granter, and ſo muſt 
fulfill his deed, ſo where the Proviſion is made to Bairns of the Marriage, 
yet Creditors were preferred to them in the caſe of Baxxerman of Elfick contra 
Hayftowr. But upon the 3. July 1673. inan Aftion, Gordon contra Frazer: 
The Lords found, that a rightto Moveibles made by the Father to his Chil- 
dren, was reduceable at the inſtance of Poſterior Creditors; though it was 
made in ſatisfation of the Mothers Contrat& of Marriage, except the Chil- 
dren would alledpe that the Father was not Bankrupt, but had an ſufficient 
Eſtate to pay the purſuers 3 for they thought ir much more reaſonable, that 
the Children ſbould loſe by their Father, than the Creditors. | 

And yet if the Father was a notorious Bankrupt and m Priſon for Debt.an 
Afſignation granted by him for pavment of his Daughters Portion who was 
Married when he was im that Condition, wasnot ſuſtained as a ſufficient one- 
rous Cauſe, tho' it was aledged that it was made ad ſuſtinenda onera matri- 
902i im favours of a Daughter who had been provided to 25coo merks by 
her Viothers Contract of Marriage 23. November 1680. Wood contra Reid,;and 
the ſame conclufion would hold tho' ſhe had been Married 'before the Fa- 
ther was notorious Bankrupt, albeir:the Deciſion bears that Reid having Ma- 
red her when the Father was in under condition, he was underſtood to have 
Married her cum pericwlo of the Fathers Debts. | 

It h1s been contraverted, whether a Right made by a Father to his 'Son 
in Law for a Tocher, be reduceable by an anterior Creditor, and 1f this be al 
lowed in all caſes, men may eafily prefer their Children ro their Creditors 
and it would appear, that at leaſt the Right ſo made, ſhould only be efteemed 
onerous i, quantum it extends to {uch a value, as may be a ſuitable Tocher, 
for ſuch a mans Daughter, or elſe it ſhould be repute onerovs, info far as may 
anſwer to the Joynture given by the Husband, or to the aliment that he 15 
oblieged to beſtow upon her ſtarte matrimonio, though he be by:Contra&t ob- 
lieged tono Joynture, nor hath any Joyntureto' give her, & ta doe? tity 
lus oneroſus, ex parte mariti, quia datwr pro oneribus matrimonii, ſuitinendis l. 
pro oneribus C. dejur. dot. ſed ex parte uxoris dos, eſt titulus Incrations.l. qui 
kiberos ff. de ritu nuptiar. l. fin. C. te dotis none Wyaruerpeenifaafe dariiger docs 
Tyciza anereT#,, Byſilic. I, 25. F. 1. hoc tit. And upon the other hand, a 
Joynture to the Wife's ti#ubes oneroſns, in fwa far as it 1s ſuitable tothe Hus- 
bandsEſtate,as was fornd Noverrb.16.1665. Wat con. Rnſſel.Butif theHusband 
fhould diſpone all bis opulent Eſtate to his Wife, as a Joynture, I tFink it 
mighr be reduced to a third, at the inſtance -of -prior Credicors, both becauſe 
a Tierceis the Proviſion, that the Law allows a Wife if there be WC" 

D an 


| [. 26 ] 

and ſo is the legal quota. And becauſe Rights made by a manupon Death-bed, 
to the prejudice of his Heir, is reſtrited to a Tierce 3 butif the Contra bear, 
the Land to bediſponed tothe Son in Law for Love and favour, that narra- 
tive proves titulum lacrativurs, tho' really no other Tocher was beſtowed : 
and tho' a Joynture was given,as was found betwixt Graham and Stewart. 
How fara Wife is Creditrix by her Contract of Marriage, and may reduce 
Poſterior deeds as done in defraud of it, is debeateable in many cafes, as to 
Heritage ; but theſe fall not properly under this Act, but under the A& 105. 
Per. 7. Ja.5. And as to the Husbands Moveables, I ſhall only mention one 
caſe, viz. Campbel coutra Cempbel, Decemb. 1674. which was this; Campbel 
by his Contra& of Marriage, provided his Wife to the half of the Moveables, 
that ſhould pertain to himat his Death, & a little before his Death, hediſponed 
many of his Moveables to his Brother;whereupon the Relict raiſes a Reduction 
of that Diſpoſition upon this Statute. To which reaſon of ReduQion,it was an- 
{wered, that the reaſon was not relevant for the Relict was only Creditrix 
by this Contract, asto what Moveables ſhould belong to the Husband at his 
Death, which was but *Mynroue xeviuriy G5 ſpes ſacceſſoaiz, but did not hinder 
the Brother to Diſpone at any time, in his ledge pouſtie, upon any part of his 
Moveables. And as ſuch Clauſes providinga Wife to the third of the Move- 
ables, were moſt ordinary, ſo if this were ſuſtained, the Husband could not 
gift to his Brother, or Relations, any Horſe, or any thing elſe. To which 
it was replyed, that if ſuch Diſpoſitions were ſuſtained, the former, or the 
like Clauſes would be Eluſory, and might caſily be evacuated; for a Husband 
might Diſpone a little before his Death all his Moveables: this was not decided 
But the Lords inclined only to ſuſtain this Diſpoſition, ifmade for ſome Pro- 
bable Cauſe : but if it had been made upon Death-bed, it was Reduceable, 
or if there had been great preſumptions of fraud adduced to clear, that it was 
contrived as a meer cheat againſt the Relic. But were clear, that if the Do- 
nation, wasgonly of one particular thing made 3: leidge powſtie, it could not 
be quarrelled upon this A&. It may be doubted, if when the onerous Cauſe, 
expreſt,is not true, or if there be no onerous Cauſe, but that the Right granted 
bear expreſly to be for loveand favonr:1f in either of theſe caſes it be not lawful 
to the gtanter to aſtruCt his Diſpoſition, when quarreled upon this ſtatute, by offe- 
ring to prove, true and real onerous Cauſes, prior to the Debts whereupon the 
Reduttion is founded. And firſt, it is without all doubt, that if the Right 
bear no Cauſe, the uſer may condeſcend upon, and offer to prove the true and 
onerous Cauſe. 2. I find it decided, that where the wrir did bear only love, 
aud favour, tho' granted by a man to his own Wife ; ſhe was allowed to a- 
ſtru&ir, by Clncing it upon her Contra& of Marriage, and aſcribing it to 
make up the defects of the Lands, provided to her by her ſaid Contrad. Jary- 
ary 1669. La. Bree,contra Chiſholm. 3. Where the Diſpoſition did bear love 
and favour, and other onerous Cauſes : The receiver of the Diſpoſition was 
admittted toaftru& the Diſpoſition, by proving an onerous Caule adequat to 
the worthof the Land. In the caſe Naper contra Ardmore : which Decifion 
may be debated, for why was loveand favour inſert, if the Cauſe was ade- 
quat, and this was a great preſumption of the fraud, eſpecially ina Diſpoſi- 
tioa by the Father to the Son, for tho', #tzle per inutile non vitiatur. And 
that this might have proceeded ex ſtilo, yet in ſuſpeftcaſes, where iris known 
that narratives are much con(idered,theſe Arguments are but weak. 4. Where 
the Writ bearsan onerous Cauſe, and that the Cauſe can only not to be proven. 
Then-it ſeems reaſonable that the perſon to whom it was granted, may aſtruct 
his Right, by offering to prove that there was other ſums juſtly reſting to 
him. 5. If the Diſpoſition bear an onerous Cauſe bur if it be proven ex- 
preſly. that the Cauſe expreſt is not true, butis cahumniouſly, and fititiouſly 
expreſt ; Iwould couclude, that the uſer ſhould not be allowed to aſtrut 
ano- 
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another true Cauſe, and that in 72 edinn: falfs & calujinig : even as if the 
date ofan execution, or other diligence, be found to be falle ; the uſer is nor 
allowed to aſtru& the ſame, by condetcending upon another true date, and 


abiding at it. 


Without true 


He Do&ors alſo condeſcend npon a third kind of Title, different fron 
both a lucrative, and an onerous Title ; and this they call a mixt 
Title, titulum mixtum, |. apud Celſum F. authoris ff. de except. doli. vid. Ja- 
ſon ad |. nemo poteSt f. legat : and an inſtance of this given in an Alienation 
made indefraud of Creditors, for lefle than the true price. And even in 
thiscaſe, Reduction is competent for the Creditor prejudged, in fo far as the 
Price received is below the true value: and thus /. 7. Baſil. kh. t. w whos miprya- 
guy Saxv6150v pt $AQTT 1105s F150 a Y go, alargertraizoTyday ey KAY ju eraSc9n n TIun, / in frau- 
dem Creditorum meoru:n, minore pretii fundum vendidero, revocatur quod ges- 
tum eſl, etiam 101 reddito pretio, but lince licer contrahentibus in emptione &* 
wenditione ſe invicem decipere. and that we ſee prices of Land very different, 
every man taking his advantage. It may ſeem ſtrange, why the Law ſhould pre- 
judge {o far the Buyer 1D this caſe : and Iconceive,that except the price be pal- 
pably made ſo low, upon deſign to cheat Creditors, ( any of the Creitors ha- 
ving offered more _) or that it is extraordinary low in it ſelf; ſuch prices 
cannot be challenged. As if a chalderof Victual, worth truly 3oco Merks, 
were {old for 2coo Merks : But yet I think not that it behoved to be sltre 
dimidinm, below the juſt half ; for then it might have been reduced by the 
Civil Law upon another head, and ſo this Action had been unnecflary, | 
Whether if any Debitor buy a hazard { ja&s# retis, as Lawyers call it) v. g. 
if he buy a womans Life-rent at ſeven years purchaſs, and diſpone his Land 
for rhe price : if ſhe die the next year, may not I reduce that Diſpoſition, as 
done to the prejudice of me a lawfull Creditor ; even asa Minor might reduce 
ſach a bargain,it made Þy his Tutors. To which I conceive itmay be anſwered, 
that it cannot bequarrel'd, ifit wasmadein the ordinary way, and for the or- 
dinary advantage, for which a man would have tranſacted it, if he had no 
Creditors, and it no deſign to defraud, can be ſhown : and here that ma- 
xime holds, fraus, & eventum & conſilium requirit : norare the Leidges put 
in ela fide to Contract with Debitors in ſuch caſes. 


Without juſt. 


I" 15 not ſufficient, that the price or cauſe be onerous, but it muſt be juſt 3 
that is to ſay, a price which the Law allows; as for inſtance, if a man 
ſhovld looſe a great itim at Game, and for payment of it, ſhould diſpone his 
Lands. that Diſpoſition might be quarrel'd as made without a juſt price, be- 
cauſe the I aw allows nct the paymientof whar is gained ar Gare, if it exceed 
100. Merks Scots. And fince the Law would not ſuſtain Action for it, atthe 
Gainers inſtance againſt the Debitor who looſed it, miich lefſe ſhould it ſu- 
ſtain a Di-poſittion for payment of it againſt the Creditors, and yet this may 
be ſaid to be an onerous Cauſe ; for the looſer hazarded 5s much of hisown; 
againſt what he gained. and fo this Game was but theretirn of his Money : 
aud like to expptio jaFws retis. And though it may be alledged, that by the 
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14. At. 23. Pa. Fa. 6. The ſuperplus of what is gained at Game above 1c. 
merks is ordained to be conſigned for the poor ofthe Pariſh. And ſo the Diſ- - 
poſition made for payment of it, muſt accreſce to them 3 and is ſtill an one- 
rous and neceffary Debr, quoad the looſer, and conſequently is notreduceable 
at the inſtance of his Creditors; yetI conceive thatiuch a Diſpoſition would 
bereduceable at their inſtance, as not made for a juſt Cauſe, fince it is made 
for a Cauſe, upon-which the Law would nct allow Adion. And the Civili- 
ans number, what is gained at Game, among(t lucrative Cauſes. Bald. ad. ;. 
C. fe. quid in fraud : Patrov. And generally what is acquired unlaw- 
fully, is by them faid tobe acquired, #itulo lucrative, Jaſon hic num.8. & thus 
Diſpoſitions granted ob twrpers cauſam, &c. may be ſaid to be reduceable 
alſo upon this Statute, asgranted without a juſt and onerous Caule : accord- 
ing to them ; as is granted without a juſt Cauſe, to ſpeak in the terms of 
this AQ. AndI think, we ſpeak more properly than the Civilians here, for 
what is gained at Game, rather wants a juſt Cauſe than an onerous Caule. 


And neceſſary Cauſes. 


lipofitions made to conjun& or confident Perſons may be quarrelled, 
 # tho' they bemadefor ajuſt and onerous Cauſe; if they be not made 
for a neceſſary Cauſe. For it may be fraudulent,and be deſigned to 
prejudice Creditors, except the Cauſe be neceſſary, tho'it be onerous. As for 
inſtance, if a conjunCt, or confident perſon, knowing that his Debitor in- 
tends to fruſtrat his Creditors, and to go out of the Countrey, and yet pre- 
ſuming that a Right granted for an onerous Cauſe cannot be quarrelled, ſhould 
ſofar comply with his fraudulent defign, as to buy Land from him, and to 
pay himthe price upon that deſign, ſuch a tranſation may appear to be fray- 
dulent, and lyable to be queſtioned upon this A& 3 and thele words ot it, 
without true juit and neceſſary Canſes. 1 tind allo that the Laird of Tarſappag 
having diſpon'd his Eſtate to the Laird of K infauns his Nephew,there was a 
Reduction of theſaidDiſpoſition raiſed upon this At of Parliament, as being 
made by aBankrupr to hisNephew without an onerous,at leaſt a neceſſaryCauſle, 
in ſo far as tho' the Diſpoſition was made toK irfawnsthe Nephew for payment 
of ſeveral Creditorc to whem Kinfaurs had engaged himſelf ; yet there was no 
neceſſity upon Kixfauns to have engaged-himlelfto thoſe Creditors, and fo 
his interpoſing for theſe Creditors unneceflarly who had done no diligence, 
could not preferthem to other Creditors who had done diligence. To vvhich 
it vvas-anſvvered,thatK infaurs theNephew finding no diligences done at the 
inſtatice of theCreditor he was iz: bor4 fide to take a Diſpoſition to his Uncles 
Larids with the burden ofDebts owing to otherCreditors equivalent to the value 
of the Lands;ſo that tho' the Diſpoſition was made to him asaconjuntt perſon, 
yet it was notwithout an onerous Cauſe. And as to the Reaſon of Reduction 
that Terſappy was Bankrupr, becauſe there were many Hornings againft him. 
It was anſwered, the A& of Parliament determines not what is a Bankrupt, 
bur annuls only deedsdone without an onerous Cauſe ; and deeds done in 
prejudice of Creditors who have done diligence, neither of which can be al- 
ledged in this caſe : And tho' ifthere had been Horning or Diligencerailed 
atthe inſtance ofany Creditors, Kinfauns could not have taken a Diſpoſiri- 
onfor payment of other Creditors, except hehad been bound for theſe other 
Creditors prior to theſe diligences, yet in this cale where there was no dili- 
gence,it was lawful to him to cakethe ſaid Diſpoſition, fince this Creditor had 
uf 
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uſed no Diligence, and no buyer was ever obliged to look the Regiſters of 
Hornings. The Lords upon this debate reduced the Diſpoſition, becauſe there 
were many IO raiſed againſt Tarſappy, tho' this Creditor had uſed 
none, and that T a»ſappy was inthe Abbey when he made this Diſpoſition 18. 
Decem. 1675-Butit(till remains as a doubt whether as a perſon may receive 
a Diſpoſition notwithſtanding of an Inhibition of rhe Debitor inhibited was 
ſpecifickly obliged to grant that Diſpoſition prior to the Inhibition, ſo may 
not 2 conjund& perſon accept a Diſpoſition from a Bankrupt, for implement 
of Obkegations in vvhich the granter vvas obliged prior to any diligence raiſed 

by other Creditors, fince that Obligation may be juſtly ſaid to begranted for | 

@ neceflary Caiile, and not preferring fraudulently one Creditor to another. 


On" CE En 


We 
Em CCC” 


LL © 


y_— 


To have been from the beginning ; and to 
be in all 11me commg, null, andof none 
availe, force, Strength, or effett ; by 
way of Adition, Exception, or Reply, 
without any further Declarator. 


Y this Paragraph of the Statute, the nullity arifing from this Statute, is 

B receiveable by way of exception, as well as ation, ope exreptionis, 4s 

our PraQick terms it : and this was introduced in favours of the Pur- 

fuer, who is leiſed by the fraud, whoſe advantage it 15 to have his intereſt 
ſuſtained to him any way, and ſo to have his diligence thus ſhortned. 

For the clearer underſtanding of theſe words, we muſt conſider, that by 
the common Law, nullities are either ſuch as are received ipſo jure, or ope 
exceptionis. That is ſaid to be null, zpſo j#re where tbe thing 1s declared null 
by any exprefſe Law,asthis is by this Statute,quod contra hgewn fit, pro infefo 
habetar, & ipſo jure nullum eft. I. non dubium C. de legib : that was nnllun 
ope exeeptionis, Which was not receiveable, except the nullity had been pro- 
poned, by him to whomit wascompetent. But in our Law »ul/am ipſo jure 
& unl/um opeexceptionis, are the ſame, & termini convertibiles - and withus 
the oppoſition is betwist »nUnm ope exceptionis, & aTionis + the reaſon of 
which difference proceeds. from the favour deſigned by the Law, quoad the 
form of procedure. For if any thing be null by way of exception, it is re- 
ceived {ummarly againſt the purſuite, without raiſing an Action of Reduction, 
or Declarator : but what is only null by way of Action, needs Procels of 
Redudion, or Dedarator. By the common Law, either a Penalty was not 
adjected to the prohibitory Law, butthething was ſimpliciter prohibited,and 
theſe things were ipſe jxre null. But if theLaw proceeded furcher, and ad- 
ded a Penalty ; rhen either the Penalty was adjefted to the annulling of the 
deed : andthen the deed whereby the Law was contraveened was null, and 
the Penakty was alſo due. or elſe the deed was declared null, but ſo thar it 
was ſome way allowed to ſubſiſt, but a remedy was appointed, and then it 
was notnull pſo jure, but was reduceable by the way appointed ; according 
to the principles of the common Law, this nullity was receiveable 3pſo jure, 


for quod contra legem fit, id ipſojure »ullum eſt. But ſors that this alienati- 
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on in defraud of Creditors, was Ob. null by the Law, and by this Statute 
being declared null, rhac nullity ſhould be receavable ope exceptions. and yer 
by our Pradtice the nullity ariſing from this At, is oftimes received only by 
way of Reduction, whereby the Lords have receded from the expreſſe words 
of the Law; and the only reaſon I can give for it, is, that the Author or Di- 
ſponer muſt be called to maintain his Right 3 which could notbe if the nul- 
lity were receiveable ope exceptionis : and if the Diſponer were called, he 
might eleid the purluite, by alledging that the Debt, to the prejudice of which 
his Right was ſaid tobe granted, was payed, or diſcharged, or became ex- 
tin& by compenſation 3 neither of-which could be known to -the receiver. 
And yet 1 find in ſome caſes, this nullity receivable, ope exceptionis, v. g. If 
the Right bear, to be for love and favour; for here there needs no Probati- 
on thatit is fraudulent, and it 1s a principle, that where the nullity is foun- 
ded upon Law, andthe fnb{umption is inſtantly verified, that es caſs the nul- 
lity #15 receiveable ope exceptionis. And in my humble Op1::10n, wherever 
the Fraud can be inſtantly verified, it ought to be received ope excepti- 
onis, the former and ordinary reaſon, iz. That the Diſponer ſhould 
be called, becaule he may alledge the Debt to be payed , ſeems not 
to be good, becauſe that nullity is not competent to be propon'd by 
way of exception, but where there is a competition betwixt the Cre- 
ditor, and confident perſons, both pretending right to the Lands and o- 
others Diſponed, which cannot be but where the Creditor has compriſed ; and 
tho' beforecompriſing, the Creditor ought to cite the Diſponer in his Redu- 
Qion,_ which is proceſſus executions, and previous to, andin order to execu- 
tion by compryſing : yet after ultimat execution by compryſing, it is nor 
neceſſary the Debitor ſhould be cited upon that pretence, that he may queſti- 
on the Debr as ſatisfied. 2. I find that Diſpoſitions of Moveables, have been 
found null by way of Exception, tho' Heretable Rights are not found null 
withont Reduf@on or Declarator, and thus it was decided. 16. J#ze, 1671. 
Bower contra the Lady Corpar : The reaſon of which diſtinction muſt pro- 
ceed from this, viz. that mrobilinm wilis eſt poſſeſſio, 016 ararn as the Greekcalls 
it, and therefore the Law requires not ſo much folemnity to their conſtituti- 
on, nor deſtitution, or revocation. 3. I find, that where the Right quarre- 
led, is farvi momenti, the Lords admit the nullity to be receiveable, ope 
exceptions, 5. January, 1669. But here the parties were poor, which I 
find they do alſo in nullities ex capite inhibitionis &c. inſmall matters, and 
betwixt poor parties, 2a” de minimis non curat lex, & de minimis ſumma- 
rie jus dicit pretor. Since there the ſubje& mater is not able to bear large ex- 
pences. 4. I have obſerved,that where the nullities did ariſe zcidenter from 
another purſuit, depending, that there it was received, ope exceptionis, leaſt 
the other Proceſs ſhould fiſt, as was found inthe caſe Haliburton contra Mo- 
riſon. Where a Reduction being intented, at Halibartons inſtance, of Mor;- 
ſons Right, ex capite inhibitionis, it was alledged that Moriſons Diſpoſition 
depended upon a Rightprior to the Inhibition. To which it vvas replyed, 
that that Right was null by the Af, 1621. Uponwvyvhich debate the Lords 
ſaſtained che quarrelling of this Right, by way of reply. But I ſhould rather 
think, that where the Right is betvvixt moſt confident perſons, ſuch as Father 
and Son, that eo caſ# the nullity ſhould be receiveable by vvay of exception, 
both becauſe the Cheat iseafieſt, and moſt unfavorable : and becauſe the Fa- 
ther, or very near Friend might have made all concur vvillingly to defend 
the Right, vvithout the neceſſity of being called, vvbichisthe reaſon vvhy 
Reductionsare ſo neceſſary in other cales. 
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And in caſe any of His Majeſties good 
Subjetts ( no wayes partakers of the 
Fraud |) have lawfully purchaſt any 
of the Bankrupts Lands, for a juſt and 
competent Price, &C. 


T is much debated amongſt the Doftors, it AFio Pazliane be AGio realis, 
or not. The Gloſs and ſome Interpreters aflert it tobe only a perſonal 
Action : And they conclude ſo, becauſe the Pofleſſor of what is alie- 

Dated in defraud of Creditors, 1s not lyableto this Aftion, except he be par- 
ticeps fraudis, or elle have acquired the thing 1o alienated without any o- 
nerous Caule, that it is nor the poſſeſſion, but the deed of the polleflor that 
is conſidered. Our Law agrees in this with the .Civil Law, for by this 
Paragraph it is ſtatute, that all who have acquired. the thing alienated in. 
| defraud of Creditors, ſhall not be lyable to this KeduRtion, but ſuch only as. 
are partakers ot the fraud, and have not payed a juſt price to the interpoſed 
Ferion. As for inſtance, one diſpones. his Eftate to his other Brother, or 
Brother in Law, without any onerous Caule, , which Brother Diſpones it a- 
gain to a Stranger who knew nothing of tde Fraud or Relation ; and who 
pays a juſt and adzquat price for it. In which caſe, aprior lawful Creditor 
may reduce the firſt alienation made to the Brother, but he cannot reduce 
that Alienation that is made by the Brother to the Stranger : And yet if that 
Stranger did either know the Relation, or that the firſt conveiance was frau- 
dulent ( which the Ad callsthe being partaker of the Fraud ) or it hepayed 
not an adequit price, then and in either of thele caſes, the Creditor may reduce 
even the Diſpoſition madeto the ſtranger. He is {aid to be partaker of the 
Fraud, ro whom it was intimate by the Creditor, that he ſhould not buy, /. 
ait pretor f. hoc tit. whichis founded upon excellent Reaſons, and would 
certainly hold in our Law ; tho I remember not that it is already fo decided. 
For this intimation would take away the 5ore fides,upon which the priviledge 
granted by this Atto ſingular ſucceſſors 1s founded. | 

But the third parties knowledge, that it was to the behove of the Bankrupt 

or of the confident, is ſtill ſufficient to take from him rhebenefit of this Claule; 
which being granted, becaule of the third parties boxa fides, cannot reach to 
ſuch, whoſe knowledge put them in wala fide, as was found 22. June 1669. 
Hamilton contra Hamilton, and the Viſcount of Frendright. | 
| As allo, if the Diſpoſition made to the firſt receiver, whom this A& calls 

the interpoſed Perſon, did bear love and fayour, and was made to a confi- 
dent Perſon ; in that caſe, the Right is redaceable. For in that caſe,the third 
Perſon buying, ought to have known the nullity, & ſcire, &- ſcire debere 
equiparantur: And this was found in the Reduction of a Tack, 6. February 
1672, Hay contra Jawiſon. Though thar Tack had paſt thorow many 
hands, and to fingular Succeflors, who had acquired their Rights for. one- 
rous Cauſes. Asalſo, if the Right diſponed to the third Partie, did bear 
the Relation, or if he knewir, he who acquires the Right is obliged to In- 
ftra& the onerous Cauſe, and fo ſhould get up the Inſtrudtions of it for bis 
own Security, which, tle Lords found, he 1s obliged to produce for prov- 
ing thereof 24. January 1688. Crawfurd contra Ker; tor though it may be 
D 4 contenced 
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contended, that the Third Party cannot be ſaid to be particeps frandis, in 
this caſe, yet this Claule ſecures not ſuch as acquire from conjun& perſons, 
where they are not participes frauds, but ſecures only Acquirers from conti- 
dent perſons,who are not perticipes fraudis,& the Reaſon of the difference is, 
becauſe the Acquirer cannot know one to be a confident,except he himſelf be 
particeps frandis, but he may know one to be a Relation withour being par- 
ticeps fraudis, and fo it was neceſſary to oblige ſuch to prove the onerous 
Cauſe in the firſt Right, betwixt thoſe Relations, ſince they knew the dan- 
ger. And if this were not requifit the Relation and conjunt Perſon might 
make over his Right ſecurely to a, third Party, which would diſappoint al- 
together this Remedy introduced in favours of the Creditors. | 

I have heard it debated, that though a third Perſon, who acquiresa Right 
from the Perſon interpoſed, for an onerous Cauſe, be not lyable to this 
Action ; yet a compryfer, compryſing thisRight from the interpoſed Perfon, 
had no ſuch priviledge. As for inſtance, a Right made by one Brother to 
another without an onerous Canlſe; 1s reduceable, and therefore if one of 
| the Creditors of that Brother, to whom the Right was made, ſhould compryſe 
the Right ſo made to him : It was alledged, that as this Right 
would have been reduceable, mm the Perſon of the firſt Acquirer, 
if it had continued with him; ſo it would have been reduceable 
from the Compryſer ; and that for thele Reaſons, x. A Cempryſer compri- 
ſes only, omne jus quod in dehitore erat, tantum, © tate : and therefore ſince 
it was reduceable in his Debitors Perſon, irought to be ſo in his, even as it 
had been reduceable from his Creditor, ex capite Inhibitionis,aut interdif;onis, 
&c. 2. The expreſs words of the priviledge, given by this Paragraph, does 
not meet this caſe, for the words run thus ; if any of His Majeſties good Sub- 
je#s, ſhall by lawful bargains purchaſe. But 1o it is. that he who comprytes, 
cannot be ſaid topurchaſe by way of bargain 5 but though a compryling be 
a legal Diſpoſition, and Affignation, yet it 1s a fale by the Judge, and not a 
purchaſe,or Contrat amongſt the Parties.3. This caſe ſeems not to fall under the 
reaſon of the ACt; for theACt priviledges ſuch, as havinga good ſecurity, do in 
contemplation of that Right, ( which for ought they can know, is ſufficient ) 
lay out their Money,S ſo follow the faith of thatRight,in the firſt conſtitution 
of rtheirDebr.But theCompryſer lent his Money to hisDebitor, without ſhewing 
that he relyed upon the Right now quarrelled, but finding thereafter that he 
could not recover his Debt, he compryſed any thing he could find. 4. If 
this were allowed, it would open a wide door to fraud 3 for Rights might 
be made to confident Perſons, and then might be compryſed ; which any. 
Creditor might be induced to, whereas few would adventure to buy originally 
theſe Rights, asſaid is, This cafe was debated in July, 1666. betwixt Jack 8& 
Jack,but was not decided:and it did dividethe opinions of very able Lawyers. 

It may bedoubted alſo, whether if the receiver of the Right from the intez- 
poſed Perſon, knew not that theRight was fraudulent,the time of the aliena- 
tion , but knew before he received the thing fold, that the 
firſt Alienation was fraudulent, this Right be reduceable, or not. 
And it ſeemes that if he knew either ar the time of the Vendition, 
or Tradition, that the Right was fraudulent, that he is particeps fraudis, and 
ought not to have the benefit of this exception : for traditionibus. & nou 
venditionibus, tranferuntur rerum dominia,and ſo he cannot befaid to purchaſe 
a Right.boa fide, who knew before Tradition,the fault of the Right Diſponed, 
and he might have kept the price in his own hand till Tradition, and fo need- 
ed not have been prejudged. Likeas, it is a principle in Law, that bona fides 
requiritur in emptionibus ; & tempore contraFus, & tempore fa traditionis 


L. 2. ff. pro empt. & l. Fin. f. proſolut. 
f Though 
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Though the DoQtors give as a Rule that ſuchAlienations are reduceable;as are 
made without an onerous Caule, and where the receiver is particeps frandis : 
Yer they except two caſes frem this Rule, Firſt, deeds done in prejudice of 
the Fisk, or ofa City, or Incorporation, which they declare reduceable, tho' 
the receiver wasnot particeps fraudis,l. 2. C. de debitore Civitatis. ButT think 
this moſt unreaſonable ; nor would ithold in our Law : for as the A& makes 
no Exception in favours of the Fisk, ſo in dubio, ſemper contre fircum reſpou- 
dendam. And ſince this third Party is only privileged,  becaule of his box x 
fides, I ſee not why he ſhould be prejuged by the »rala fides of his Author : 
or why he ſhould looſe his privilege where hecan alledge his bona fides. The 
ſecond Exception 1s in favours of a Patron, who might revoke the Goods 
fold, though the Buyer was not particeps fraudis. I. 1. f. fs quis in frandent 
patro : but in that caſe he was lyable to pay the Price, 3b:d. we have no ule 
for this in our Law. And yetby our Law, Maſters have ſuch a zacite by- 
potheca, in the Farms that grew upon their own Ground, that they may re- 
duce any Diſpoſition made thereof, even to a Buyer who was not particeps 
frandis. | 
So favourable likewiſe are ſingular ſucceſſors, who are not participes frandis, 
that a Tack bcing craved, to be reduced ex capite fraudis, as granted and de- 
hvered blank quad the Iflue or endurance,and in the Blank, eighty one years 
being filled in : Whereas nineteen years were only communed upon ; this was 
found relevant to reduce the Tack quoad the Tackſ{-man, who had acquired 
Right to the Tack, bur not quoad a ſingular Succeſſor, for an onerous Cauſe, 
withour being particeps fraudis. Firſt Decemb. 1671. Crichtoun contra Crich- 
tour and Hannans : and a Diipoſition being craved to bereduced, as granted 
by a perſon who was only a Truſty, having given a Back-band; the Diſ- 
poſirion, though made as ſaid is, to a ſingular Succeſſor, was found to be 
r. daceable.if the Right was made without an onerous cauſe ; or that the fin- 
gular Succeſſor knew of rhe Diſponers Back-bond; though it was but a perſo- 
nal Obligement, and not in grex77o jurisz and copſequently could not in 
Law have otherwile attefted a ſingular Succeflor. 20. Novemb. 1672. George 
Workman contra John Crafird. And it has been often found in our Law, 
that though Gifrs of Eicheat, taken to defraud Creditors, bereduceable in the 
perſons of ſuch asrock them; yet they are ſuſtained, when eftabliſht by Aſ- 
fignations m fingular Succeſſors, no wayspartakers of the Fraud : And an Aſ- 
fignev is not obliged in Law'to ſuffer his Cedent to ſwear in his prejudice,if his 
Affignation be made for an onerous Cauſe;but ifeither theAfſfgnation be grant- 
ed without an onerous Cauſe or be made upon deſign to preclude the Debitors 
from theſe juſt Remedies : then whatever is competent againſt the Cedent, is 
competent againſt the Afſſigney; ſo that wemay eſtabliſh this general Rule, 
viz. participes fraudis, have never the privileges competent to ſingular 
Succeffors. 
If the Diſpoſition has been made to the interpoſed perſon, for payment 
of a Price, bur the Price is not equivalent to the thing ſold, then in ſo far as 
the thing exceeds the Price, the Diſpoſition will be reduced, but it will 
ſtand in qsart#-: 3 even as a Dilpoſition madeto a conjuntt perſon, will be 
validin fofar as it 1s onerous, for in neither of theſe caſes is the Diſpoſition 
abſolutely revokable. Burt either the conjun@ Perſon in the one caſe, or the 
ſingular Succefſor in the other, will be obliged to make up the true and juſt 
Price, as was found in the former caſe, Henderſon contra Anderſon, and the 
T7. January 1632. Skeen contra Betſon, which is likewiſe more fully clear by 
rheſe words of the Act, wiz. Providing always, that ſo much of theſaids, 
Lands.Goods or Prices thereof, ſo trufted by Bankrupts to interpoſed perſons, 
43S hath been really payed, ſhall be allowed unto them, they making thereſt 
E torth 
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forth-coming to the remanent Creditors; And the reaſon of this is, becauſe 
the Law did not abl olutely oppoſe the Alienation 3 but only did reprobate 
it, in fo far as it was done to the prejudice of Creditors. And therefore, the 
Law reſolving not to purlue its revenge, further than its Deſign, did reafon- 
ably ordain, that theſe Diipoſitions made in defraud of Creditors, ſhould 
oniy be quarrelable,in fo far as the Price was not equivalent,this likewiſe is 
fit tor Commerce; whichis never reſtrained in ſo far as is abſolutely neceſſary: 
and this is very ſuitable to the Analogy of Law in other caſes ; for thus, ac- 
cording to the common Law, he who had taken an Obligation for more 
Annualrents than the Law allowed, did not thereby looſe all his own An- 
nualrents, but only looſed them in ſo far as they exceeded the quote preſcribed 
ty Law, /. Placuit ff. de nſuris. And a donation bearing a greater Sum than 
the Law allowed, when the Donation was not infinuated or regiſtrated, did 
not loſe the whole, but only, quatenus ſuperat definitionem legis. |. ſancimws 
C de donat. And in our Law, thoughit be by expreſsStatute appointed, that 
Tacks ſe: by inferior beneficed Perſons, without the conſent of the Patron, 
for longer than three years, ſhall be null 5 yet quo«d theſe three years they 
are ſtill ſuſtained, and are not annulled iz #otum. And albeit by another 
Statute, all Bonds and other Writs not ſubſcribed by the Party, or two No- 
tars for him, be declared null, if exceeding one hundred Pounds. Yet tho' 
granted for a greater Sum, it will be valid, if he to whom it was granted, 
reſtrifted it to an hundred Pounds : And though Witnefles can prove nothing 
abcy= an hundred Pounds;yet though the Sum craved be greater,the Purſuite 
will be ſuſtained to be proven pro xt de jure, it reſtricted to an hundred 
Pounds. And yetlI confeſs; that theſe Arguments from Analogy, do not in 
this abſolutely hold, for in ſeveral of theſe inſtances, the Deeds ſpecified ha- 
bent individuam forman, preſcribed to them by the Law, &- abi aus eſt in- 
dividuus, ratione Forme, ea non ſervata, aus omnins corruit, © utile per in- 
#tile vitiatur. But the Arguments taken from Donations, &* ab »ſuris qua- 
drat with thiscaſe, or at leaſt ihe Argument 4b #/#ris does. 


But the Recerver of the Price ſhall be hot- 
den tomake the ſame forth-coming to the 
Bankrupts true Creditors, for payment 


of therr lawful Debts. 


Hovgh the interpoſed Peron be particeps fraudis, yet he is not by the 

Act, lyableto reſtore the Land, or others diſponed to him fimply, or 

the Price thereof, if he has diſponed, the ſame to a Third Perſon : But 

there will be deduced, or allowed to him, ſo much either of the Land, or 
Price, as be has given, or payed to lawful Creditors: and the Superplus is 
to be forth-coming to the other Creditors, who wants their due payment ; 
and that not without new Diligence, by theſe who have reduced the Right 
granted to the interpoſed Perſon, by Arreſtment, or otherwiſe. But if the 
Creditor who has prevailed in the ReduQtion, had not done diligence to affect 
the Land, or Price, in the hands of the interpoſed Perſon, either by Com- 
prvſing, or Arreſtment, he muſt notwithſtanding the Decreet of ReduRion, 
afte& the ſame : Otheryiſe, other Creditors doing Diligence, _ i 
| crable 
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ferable, ſeing Reductions do not "Ae poke vpon the Creditors to their 
Debitors Eſtate, but they only ſweep away ſuch fraudulent Rights, as may 
ſtand in the way of their Diligence, and Execution 3 and hinder them there- 
by to get a Right tothe Debitors Eſtate. 


, 
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And it ſhall be ſufficient Probation of the 

 frand intended againſt the Creditors, if 
they, or either of them, ſhall be able to 
verifie byWrit-or Oath of the Party Rece- 
ver that the ſame was made without 
any true cauſe, 8cC. 


Or clearing of theſe Words, it is fit to know, that the Word Frand, is 
variouſly uſed by Lawyers; Yeteres, Frandem proPena ponere ſolebant. 

l. cam awtem F 2. ff. ae &dilit. edifFs. It 1s taken pro periculo alicujus in- 
commodi. |. 1.ff. ad leg. falcid. pro noxa & deliFe. I. aliud eit fraus ff. de 
verb. fjenif. Fraudare, pro privare. I. 2. ff. De his que inteſt. delent. But 
here, Frard ſignifies the prejudice ariſing to the Creditors by unlawfnl Ali- 
enations, and even in the Civil Law it was taken pro damne prenniario. l. 18, 
S. I. in fin. ff. de Judi. 1. 33. J. 2. ff. exquib. cauſ. maj. And he is ſaid to 
defraud his Creditor, who prejudges tim by that Alienation, without neceſ- 
firy ofeproving any previous defign of Cheating ; for that defign being a Se- 
cret and latent At of the Mind, the Law which deſigned mainly the In- 
demnity of the Creditor, would not burden him with ſo narrow, and diff- 
cult a Probation. But preſumptione juris, & de jure, concluded, that Alie- 
nation to be made in detraud of Creditors, which wanted an cnerous Cauſe: 
and this is fr«us 7» re, though not 7» confelio. And Lawyershave well diſtin- 
guiſhed, fraudem in re, a frawdein confilio, Acenrſ. ad 5. in fraud. juſt. quib. 
ex cauſ. manum. which 1s ſuitable tothe DiſtinCtion uſed by the Law it felt, in 
the Title, de dolo. Inter dolum ex propoſito, & dolum ex re ipſa : for frans, 
& dolus, differ only, as Genus, & Species. Frans being more general than 
dolws, as is fully proved by Bargalins, de dolo lib. 5.c. 4. But albeit the Civil 
Law makes Alienations i# conjuniamperſonam, to be only ſufficient Probati- 
on, ff alie preſumptiones concurrant, |. fi quis C. de bon. damnat. Burgal. de 
del. c. 8. |. 5. num. 43. Yet our Law makes the want of an onerous Caule, 
per ſe, though nothing concur, to bea ſufficient Probation of the Fraud, a- 
gainſt a conjun&, or confident Perſon. And albeit by the Civil Law, frass, 
& eventum ©: conſilium deſiderat. "7471 841 eveTASSUE, 161 exSreud STHHTU. [| oo. 
Baſil. de reg. juris. &* I. 15. Baſil. h. t, Yet our Law requires 
only fraud:m ex eventu, without conſidering whether there was fraxs ie 
 conſihio;, for albeithe who received the Diſpoſition, knew not that the Diſ- 
poner had Debt, or Creditors : Yet if the Eſt:teof the Diſponer wasnor 
ableto pay his Debt, our Lavv vvill reduce that Diſpoſition, if made vvithout 
an onerous Caule 3 vyhich is alſo exprefly contrair to /. 6. $. 4. Baſh. h. t;t. 
E.3 ME 
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que in fraud. cred, © wv i019 Te —_— 2 dityius as wolay 71.Tpo; Enafuy vs niuru 
evxt ay. What Probation ſhall be ſufficient in Reductions, upon this 
Statute, is determined by this Paragraph 3 and though the Statute appoint 

the Probation to be by the Oath of the Party Receiver, or by Writ, bearing 

no onerous Cauſe, or bearing to be for Love and favour ; yet the Praftice 
has in this point ſo varied, that it will be fit ro reduce our preſent Decifions 
into theſe Concluſions. 1. Narratives, bearing the Diſpolition to te for true 
and onerous Cauſes, being but the Afertion of the Party Granter, © does not 
prove the Cauſe to be Qnerous; elle it would be very eaſe to elude the A&. 
2. Though the Narrative does not prove for the Granter, yetit provesagai 
him, am verba narrativa, as Craix obſerves, pag. 145.licet ſepe falſilſtma, pro- 
bant tamen contra proferentem. And therefore, if the Diſpoſition quarrelled, 
be made to a conjunct Perſon, and bear to be made for Love and Favour, it 
will be reduced, though the perſon to whom 1t 1s granted, ſhould offer to 
provethe onerous Cauſe, as was found in the caſe Stuart contra Graham, no- 
thing can prove better the Deſign of the Partys, than a Writ under their own 
hands, for as this cannot fail, ſo if the receiver ſhould be allowed to lead a 
ſubſequent Probation, for proving the onerous Cauſe, contrair to the Writ 
produced, it 1s very probable, that he might uſe indire&t means for proving 
the ſaid onerous Caule, and this might both diſappoint the Creditors, and open 
a door to Perjury ; & fb; imputet, the puriuer who accepted of a Writ, bear 
ing ſuch an Narrative. And yet there being a Reduction raiſed, of an ad- 
ditional joynture made by Sir Fob» Falconer to his Lady, upon this A& of 

' Parliament 3 The Lords allowed her to prove the onerops Caule, before an- 

ſwer albeit the Contra& bore; to be for Love and Favour, for fhe being a 

Woman might eaſily lapſe in taking a Right with a wrong Narrative; but ſhe 

having only inſtructed this onerous Cauſe by producing Bonds to which her 

Mother or Siſter had Right, and which were found lyirig among Sir Johx's 

' Papers 3 the Lords would not ſuſtain the ſame becauſe there was no Right pra- 

duced by them thereof toSir Johz,, prior to the additional Joynture 5 but 

they would not ſuſtain the Mothers offering now to make a Right, becauſe 

"the Buyer of the Land feing the Right null, as made tor Love and Favour 
'only. could not be prejudged by making up a Title poſterior to his Right. 

And thus it ſeems, that zerba zarrativa (* which is the Reaſon here prefſed 
probant only preſumptive etiam contre proferentem,and ſo the Prelumption nuy 

|betaken off, and elided by a contrary clear Probation ; eſpecially where the 

Writ is granted to Women, ignorant Men, or Souldiers, or even to ſuchas 

arcjudicious; ifthey were abſent. This Deciſion was betwixt Glenfarquher 

and Sir Fohz Falconers Lady, January 1688. 3. A Right made by very con- 
junct Perſons, ſuch as Father and Son, or madeto Perſons againſt whom there 
lies a preſumption of Fraud, either becauſe of the Relation, or becauſe the re- 

. ceiver had no viſible Eſtate, wherewith to acquire ex titulo onero/o, in that 

caſe, though the Right bear an onerous Caule 5 Yer the receiver muſt prove 

the onerous Cauſe, otherwiſe than by the Narrative. 4. If the Diſpoſition 
bear, that the ſame was made for ſatisfying of Debrs,owing by the Diſponer, 
or for ſatisfying a Debt owing to the Receiver : he muſt prove the onerous Cauſe 
as was found 23. March 1624. Duff contra Kellie, though the Diſpoſition 
there, was made only to a Brother in Law, and the reaſon of this ſeems to 
| be, becauſe if there was any antecedent Debt, that Debt may be eaſily pro- 
ven ; and the Lords have proceeded, 1o far according to the preſumptiors of 

Fraud, which have appeared, that where Bonds have been produced, pro- 

ving the Diſponer ro be Debitor, prior to the Diſpoſition; they have yer. or- 

dained the onerous Cauſes of theſe Bonds to beproven. Becauſe if confident 
perſons deſign to cheat rheir Creditors, they may aseafily grant Bonds bear- 
ng borrowed Money : and then Diſpoſitions for payment of theſe Bonds; as 


they 
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they may ſimply grant Diſpoſitions bearing onerous Cauſes. And as a Mi- 
nors Diſpoſition would not be found proven to beforan onerous Cauſe,tho' 
granted for payment of a preceeding Bond, ſo neither ſhould a Diſpoſition 
ranted by a Bankrupt; for a Bankrupt 1s as prone to cheat, as a Minor is to 
Re chicated. And therefore, ifthe preſumptions of fraud be very ftrong, they 
will ordain the party receiver to inſtructthe onerous Cauſe, even of the pre- 
ceeding Bond, by the parties who received, and the Witneſſes who were pre- 
ſent;orelſe will ordain the cancelled Bonds to be produced.or at leaſt the party 
receiver to depone thereupon, as was found, December 1671. Duff contraCol- 
lodin, and December 1673, Campbell againſt Campbell. In which laſt caſe, a : 
vvoman being Creditrix by her Contract of Marriage, as -being provided to 
the half ofthe Moveables vvhich ſhovld pertain to her Husband, the time of 
his Death, and to 200. Merks our of the other half, purſued Reduction of a 
Diſpoſition made to her Husbands Brother of his Moveables, vvho defending 
himſelf by a Diſpofition, made for an onerous Caule viz. A Bond granted by 
his Brother to him,it was urged, that the Brother to whom the Diſpoſition 
was made, ſhould prove the onerous Cauſes, of that Bond, for tho' the 
Bond bare onerous Cauſes, yer it iseafie by ſuch Bonds to cheat Creditors. 
And it was preſumeable in this cafe, that the Bond was not granted for an 
onerous Caule, ſince payment of Annualrent and Execution was deferred 
till the granters death. Notwithſtanding of which preſumprion, the Lords 
allowed the recciver to give his Oath upon the onerous Caule : eſpecially ſe- 
ing it was ordinar for Brothers to ſpare their Brothers, both as to Annualrent 
'and as to Execution : And much more when the Brother who granted the 
Bond was fick, and would die ſhortly in all humane probability. Nor did 
they think fit to burden the receiver with other Probation of the onerous 
Cauſe, ſince the Diſpoſition bare to be for onerous Cauſes, and the Bond 
was produced, bearing to be for onerous Cauſes alſo. So that to require a 
higher Probation backward, was dare progreſſum in infinitum. And it was 
well known that Brothers have ſuch private Tranſactions, Truſts and Lend- 
ings, that they pay and receive Money, to, and from one another, without 
Witneſſes. 5. When Bonds are granted to Trafficqueing Merchants, who 
are Brothers in Law, or ſuch Relations as are known to be men of integrity 3 
it is hard to put them to prove the onerous Cauſe, otherwiſe than by their 
Oath, for Merchants and others uſe not to adhibite Witneſſes to all their 
Bargains, ana 3n many caſes they cannot have Witnefles to their Bargains, 
being made abroad, and in remote Countries ; and to tye them not 
to make Bargains with their near Relations ( with whom ordinarily chey 
Enter into Societies _) were to ruine all Commerce. And though 
Moveables uſe to be tranſmitted without Writ, nor does the 
Law require: any Writ, to their tranſmiſſion ; yetin the former cate 
of Axderſon, the Lordsforced him to prove the onerous Caule of his Diſpoſt- 
tion to Howats Moveables, though he alledged that he could net be in a worſe 
condition by his having a Diſpoſition, than he would have been without it: 
but ſo itis, that his Right to Moveables would have been ſufficient without 
Writ 3 but here there was a Diſpoſition, but where there is no Diſpoſition, 
it were hard to reduce a Right made to Moveables, becauſe I could not prove 
the onerous Cauſe. As for inſtance, If I bought a Horſe, and 
payed the Money, no Creditor of the Sellers could force me to prove 
the price to be payed. 6. Sometimes the Lords uſe to ſuffer the receiver, to 
aſtrift the onerouſneſs of the Cauſes, by one or moe Witneſſes, and to give 
their Oaths in Supplement, and according as the Relation 1s remote, or the 
preſumption of the receivers honeſty ſtrong,theyleſſen the neceſſity of the ſtrong 
adminicles.And thus the 5.7uly 1673.In the caſe of Margaret Home contra Smith, 
they ſuſtained oneWitnefles,deponing that he wasWitneſs toſuch a Bond, &that 
E 3 ; he 
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he heard rhe granter of the Bond acknowledge that he was 'Debitor, to be 
. ſufficient adminicles, being joyned tothe Defenders Oath of Supplement. And 
in thecaſeabovecited, 18. November 1669. Auderſons Diſpoſition being quar- 
rel'd, as being owmniun bonorum, and for a falſe caule, a great part of the ſum 
for which it was granted, being payed before the Diſpoſition z yet the Lords 
{uſtained the Diſpoſition in {wa far,as it wasgranted for Sums owing before the 
Dilpoſirion, to be proven by the oath of Anderſoz himſelf, and of the perſons 
ro whom rhe money was pay'd, & for what {ums were pay'd before Diligence 
at the Perſuers Inſtance, tho' after the Diſpoſition, to bealſo proven by the oath 
ofthe common Debitors, and of theſe to whom the Debts were payed : And 
yet where the Diſpoſition did bear, to be not in general for payment of the 
Granters Debts, but particularly for payment of the Debts after ipecified, and 
ſome of the debts being fill'd up with new and different Ink, the Lurds would 
not allow theſe Debts, except the Defender would offer .to prove, that theſe 
Debts were fill'd up before the perſuer did Diligence as a Creditor, after which 
time there being jzs queſitum to him by his diligence, as no Diſpoſition could 
have been made to his prejudice, io neither could he be ſprejudged by filling 
up other Creditors names, than theſe contained in the firſt Diſpoſition ; for 
elſe it were eafie to cheat all Creditors by ſuch Blanks. And yet here ic was 
offered to be proven, that it was communed expreſly, at the time of the 
granting ofthe Diſpoſition, that theſe Debts ſhould be payed which was alled- 
ged to be ſufficient, being proponed in fortification of the Diſpoſition, which 
was prior to the Creditors diligence, 15. Jazuery, 1670. Lady Lucie Hamil- 
for, againſt theLaird of Dunlop, and others. : 

Thete Remarks may reconcile the contrair Deciſions that are to be found 
upon this Head, ſuch asthe 22 January, 1630. Pringle contra Mr. Mark Ker. 
Wherein, the Lords found that the Purſuer ought to prove,that the Bond was 
made without any juſt or neceflary Cauſe,either by Write,or by the Oath of tha 
Party Receiver of the Bond,& found no neceflity to burden the Receiver of 
the Bond.to prove an onerous Cauſe thereof, any other way,than by the Bond 
it {e}f, becauſe as is there obſerved, when Parties borrow Money or contra& 
mutually, there is no other way to prove the borrowing or contraQing, but 
by the Writ then made; and found expreſly, that this was not a Negative 
which proves it ſelf. And yetupon the 12. February, 1622. It was found 
that this part of the A& of Parliament was a Negative, and proved it 
ſelf. 
It ſeems likewiſe, that if the Party who made the Right, was notable to 
pay the Debt otherwiſe, that then the Probation ſhould be ſo much theſtricer: 
And though the Oath of the Receiver ſhould not be taken as a full Proba- 
tion 3 yet if the Receiver of the Diſpoſition have in any fermer purſuit,been 
forced to depone upon the onerouineſs of the Cauſe, that Oath oughtto 
purgeany preſumption of Fraud ; for though that purſuit ſhould not bind any 
other than the perſons who were Purſuer or Defender there, as what was 
Inter alios acta, que aliis non nccet, yet the Receiver having been putto 
ſwear, ought to have this advantage alſo, as he had that trouble. And that 
Oath being upon the ſameſubject-matter, it ought tobe ſtill much reſpect- 
ed; eſpecially fince this Oath 1s only required to clear the Judge, as to the 
truth of the Debt, and as to the onerouſneſs of the Cauſe. 

Whether a Diſpoſition procured by a Tutor to his Pupil may be quarrel- 
led. as granted in defraud of Jawful Creditors, and how the Fraud may be 
proved, in that caſe it may be doubted, for it may ſeem, that no mans Right 
can be taken away, without ſome AC of his own, and the Tutors Oath can- 
not prejudge his Pupil, for a Tutor may make his Pupils condition betrer, 
but cannot make it worle. And yet there may be two diſtinct caſes confide- 
red 
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red here, one is, if the Difpofition iS cd without an onerous Cauſe; and 
there & no doubt bunt ſuch Diſpoſitions way be quarrelled, for.it the Minorcan- 
not iuſtra& an onerous Caule, his Diſpoſition is null ; and there ſhould be no 
difference asto this, betwixt Majors and Minors: And in this-fenſe is ro be 

underftood, }. 6. F. 10. h. t. S; quid cum pupillo geitym eſt, in fraudem cr di- 
zorum, Labeo uit, ommino revocandum efſe, quia pupilli ignorantie non debet «ſe 
capitcſa creditoribus, & ipſt Iwcroſa, which agrees with /. 6. F.6. Bapll. b. t. 
though it be the more general #77 emo mga; 01 71 ar migtygary narurpineres, The 
fecond caſe is, when the Tutor payed a price in the Pupils name, but knew it 
was gtanted to defraud the Diſponers Creditors, it ſeems that thougha Tu'or 
cannot depone upon Rights not acquired by the Tutor hin-{elf, yet in Rights 
acquired by himſelf, he may depone, and his Oath acknowledging the fraud 
ſhould annullthe Pupills Right acquired by his Tutor, for quem: ſequitur com- 
modi, enm fequi debet incommodum : and thar there is no reaſon the poor 
Creditors ſhould be prejudged by inſerting the Pupilsname, bur he oug ht to 
purſue his Tator. ryet | incline rather to think, that ifany Tutor knowing 
that ſuch a Debitor was to detraud his Credirors, did lend out my Money to 
buy Land in my name; that though his being partaker of the traud mighc 
have annulled this Righe, it it remained in his own perſon, yet his fraud be- 
ing mecrly perſonal, cannot prejudge me who was innocent,no more, than 
if my Factor ſhould co:lude with ſuch a Debitor, would his colluſion prejudge 
me. Ando neither of their Oathes can prove againſt me, for their fraud is 
not relevant againſt me, ex.eptin ſo tar asI have received a[lvantage by the 
fraud of my Tutor, or Factor : in which caſe, deeds either done by the Mi- 
nors ſelf, or by his Tutor, are reduceable at the inſtance of lawful Creditors 
yOu E. 3- Bafl. h. t. $a «ndÞprres £1DoT0s ayeg- Curry T6 Tus aurs Cp27T Zener 16 0709 
oY Vr0r70 7A010 10T6pH; XAGUETON i Os But 1t Minors ſell any Lands im detr aud of their 
Creditors, then if they el] without the conſent of their Tutorsaor Curators, 
the Alienation will be ipſo jure null, and ſo needs not be reduced : Bar if 
tbe Dilpoſition was made with the conſent of Tutors and Curators, though it - 
de reduceable upon minority and Lefion,vetthe Minors Creditors cannot rai e 
2 Reductionex hoc capite, tor tht reaſon is perſonal, ec egreditur perſonams 
winorisz but the Creditor in this caſe muſt compriſe the Right or AGion 
competent ro the Minor, as having Right to the Aftion in manner foreſaid 
he may reduce the deeds done by the Minor. 

Whether a Defender in theſe Reductions ex cepite frau4is, may be forced 
to depone whether he was particeps fraudis ; may be dou-ted.,and it appears 
that he cannot, for the being partaker of the trand, by this Sratute ditfames 
all iuch as are guilcy of it. An41 by our Law, no man is oblidged jurare, 
in ſuam turpitudinene. But yet I find. that the Lords have ex webili officio, 
obliged partics to be examined upon their acceſſion ro ſuch contrivarces, 7. 
Febr. 1673. Dame Eliſabeth Burnet contra Sir Al. xander Fraſer. And even 
in {mprobations, they examine,ex officio,the parties who are al edyed to be 
Authors; though the hazard be greater there. than in theſe ReduGiions. And 

ing reaſons of circumvention are referred to Oath, why may not the being 
partaker ofthe Fraud, be referred toOath > It the Lords, and His Majeſties 
Advocat, declare, that the Deponers Oath ſhall not infer, infamiar Jurisa- 
gainſt him, which is a criminal puniſhment ; without which be ſecured to 
him, I conceive he is not obliged to depone. 

It may ſeem, that the Adtion of Reduction, founded upon this AR, a- 
gainſt ſuch as arepartakersof the Fraud, ſhould not preſcribe, becauſe this 
154 cheat which the Law ought not to maintain, nor aſſiſt, and this ſhould 
no more preſcribe, than aFio falf doth ; whereof this cheat ſeems but a 
branch, or which at leaſt, it doth much reſemble. And by the Canon | aw 
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( which as Craig obſerves, we preter to the Civil Law in Scotland, where 
matters of Conſcience are conſidered ) he who is iz mala fide, cannot pre- 
ſcribe c. Fiz. de preſcript. And to allow the partaker ofthe Fraud a ſecurity 
of preſcription, were to tempt him to cheat. Notwithſtanding of all which 
certainly all Actions upon this A&t would preſcribe : For neither our 
ACt 28. Par. 5. 7. 3. Which appoints the preſcription of moveable 
Rights, nor the Act 1617. Which introduced preſcription in He- 
retable Rights, makes any exception in favours of this Agjon. And 
our Law being deſirous to ſecure all perſons in general, has drawn theſe 
Ads very comprehenſively, & fb; imputent, {uch as areprejudged, whoſuffe- 
red ſomuch time to elaple without "diligence. Likeas the Civil Law, which 
conſidered male fide; poſſeſſores, with a very unfavorable eye, does allow the 
benefit of even 3o. years preſcription, ale fidez poſſeſſori, tor the ſame Reaſon 
as is clear,C. de preſcript. 30. & 40.annor. Andthe ſame is obſerved in France 
Gvid. Pap. queſt. 199. And though we obſerve the Canon Law, in caſe of 
Marriage, Teinds and ſuch like, which are ſomewhat Ecclefiaſtical by their 
ovvn nature ; yet in preſcriptions vvhich had their original from the Civil 
Lavv. vve follow the dictats of that excellent Lavy. 


Or the moſt part of the Price thereof was 
converted, or to be converted, to the 


Bankrupts profit and uſe, 


Nothet preſumption of the fraudulent Diſpoſition of the Bankrupts E- 
ſtate, is, if the price of the Debitors Eſtate was converted, or to 
be converted to the Debitors own uſe, and profir. And this pro- 

ceeds upon the ſame reaſon, whereby the Rebels Eſcheat is declared null, if 
he be ſuffered to remain in poſſeſſion, Att 145. Par. 12. Ja. 6. And as by 
that A&, the ſuffering the Rebels Wifeor Bairns to remain in Poſſeſſion, is 
equivalent, as if the Rebel himſelf remained in Poſſeſſion ; fo if it can be 
proven, that the price of the Debitors Land was applyed to the behove of 
his Wife,and Children ; I conceive 1t is equivalent,as if it were converted to 
his own behove, though this Act do not expreſly bear it. 

Upon this part of this Ad, arole lately the enſuing debate 5 Hermiſtonr 
being obliged to pay the Lord S7zcl/air 8000. merks asan Annuity, and for 
his Aliment : This obligement was aſſigned to Joh Watt, and was by him 
transferred to George Cockbrrn, who did pay ſeveral Debts for my Lord, but 
finding that his payment, might thereafter be challenged by my Lords Cre- 
ditors, as made 1n prejudice of them who were prior Creditors, he did take 
the Gift of my Lords Eſcheat, and gave a backbond ro the Exchequer, 
wherein he obliged him to compt at the ſight of the Exchequer, for the ſu- 
perplusthat exceeded the payment of the Debt truely payed, or to be payed 
by him, for my Lord. The Creditors having quarrelled thoſe payments upon 
this A& 1621. as madeto their prejudice, becauſe though it was free to the 
Exchequer, to gift my Lords Eſchear, and to burden it with any Backbond, 
vet this gift was granted truely ro George, in contemplation of his former 
Right ; which former Right was null, as made to defraud them, and for the 
uſe of their Debitor ; and the Right made to him was null by this clauſe, of 
this Statute, by which ali Rights made to any perſon, are preſumed fraudu- 
lene 


A 
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. fraudulent; if the Price be a Te) « behove of the Debitor : and if 
this were allowed, poor Creditors might ſoon be cheated by ſo eafie con- 
trivances. And though His Maxſty may prefer a Donator to'the true Cre- 
dicor, where that is chiefly defigned by His Majeſty; yer where the Gitt tis 
taken only by a Perſon who had formerly detrauded-Ciediors, meerly ro 
palliatthe Fraud, in that caſe, the Gitt [aborat eoderms vitio, being allo taken 
for the behove of the Debitors, and 1o is nulf by the former A& 147. Parl. 
12. 74.6. But this was repelled, becauſe the Lords found, that whateyer 
might be ſaid- againſt the former Right, upon this 'Statute, yer the Gift of 
Eſcheat did ſufficiently defend him, for ſince any Superior might allow an A- 
liment to his Vaſial, being Rebel, and might grant his Liferent-Eſchear for 
that effe&, why'ſhould not this Liberty be allowed to the King, 3. December. 
1674. But if this Gift had not interveened, ir ſeems uncontraverted, that 
the Obliegment:to pay Szzclars Debts,though undertaken prior to any Afticn 
at the Creditors inſtance, was . not {ufficient to defend the Undertaker againſt 
prior Creditors,” for the Right being at-tirſtquarrellable at their inſtance. ag 
done in defraud of them ; it being a Right made for the behove of the Debi- 
tor : it could not thereafterconvaleſce, by undertaking the Devitors Debts. 
For it was all one to pay the Money to S$zzclars Creditors, as it would have 
been to have payed it to himſelf. And if the Money had been payed ro my 
Lord, to the end he might have payed them, the payment might withone 
doubt have been quarrelable. And yet a Deed once quarrelable'may rhereaf- 
ter - convaleſce; if there was no Fraud in the firſt Contrivance, v. ge. If an 
Uncle ſhould diſpone his Eſtate to his Nephew, who knew nor of his being 
inſolvent, this Right might be reduced apon this Statuce. And yer it there- 
after, the Nephew ſhould, bona fide undertake the Uncles Debts, before any 
Diligences done by the Creditors, his Diſpoſition would be ſuſtained in fo fat 
as true Payment was made. + 


LY 
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They making thereſft forth-comming to the 
remanent Creditors who want their due 
payment. 


Ince by this Af, the Diſpoſition made by a Bankrupt to one who was 
x3 Partaker of the Fraud, is reduceable; fo that the Buyer will be forced 
co quite the Land, or thing bought fraudulently tothe Bankrupts true Credi- 
ror : It may be doubred, whether the Buyer, chough . Partaker of the Fraud, 
will get Repetition of rhe Price truely payed by him, from the Bankrupt to 
whom hepayed it. Anditmay beargued, thathe would not , becauſe firſt, 
the Law never authorizes, nor lends its Affiſtance, to recover what is due by 
fraudulent, and unworthy Obligations, for there it behoved to be the Mini- 
ſter of Iniquity, and to ſerve Vice in a mean, and fordid way, & #b; dantis, 
& aceipientis furpitudo verſatur, ceſſat repetitio. l. 3. ff. de condi@. ob. turp.cauſ. . 

' 2. The Buyer in this caſe cannot complain of the Law, ſince be knew the 
hazard, and yet run upon it. 3.This were to invite men to commit Cheats ; 
whereas to deny them Aion of Repetition upon the Eviction, werea ready 
Mean to deter them, fince the hazard would be ſo great. 4. This may be 
further clear. /. 1 C. de preſer. 30. i” Ol. hi qui C. de reſcing, vend. &- } 


fin. 


fin.C. de litig. © | ft fundum ſciens. a de evid. &1.'25, Bafil, le reb. auth.jug. 
ſſidend. Pino! © SpetToe. tt Surehoza Fu ung Tr TEHhLy poles OpAsL6.,70vs layeices ov, wn, = 
6:0 KeTt TOY Tea YjacTcy 00) A FEUTNON, Bat yet the- contrar, UL. "That the fraudn - 
lent Buyer ought to have Repetition from the Bankrupt Seller;- may be urged 
by theſe Reaſons, Firſt, Crimes and Frauds are extinguiſhed by nutual Com- 
penſation, and therefore, fince as the Buyer would have had an Action of 
rvidion, jf-ne- Frazd.had interveened, ſo onghbthe to have the ſame Action 
where the Fraud is mxttal, for thereit is in the jame Condition,as ifit had ne- 
ver been; forit is extiaguyſhed Y. 2jpo. feſolut.mwatr. 2. If the Seller ſhould not 
be obliged toreſtore the Price, he ſhould gain by his own. Cheat, .for his Cre- 
ditors would be payed, by prevailing againſt the Buyer, ' and he would.re- 
tain the Price. 3. Where the Buyer and Sellet: are in the ſame Condition, 
hiscondition is moſt favaured by the, Law,who ſeeks only: to ſecure himſelf a- 
gainſ{t Joſs: 3 in pari caſts melior eſt conditioecjus qui certat de damno vitendo, L 
20n debet- fe de reg. jrr.. And this 15 alſo clear, per 1.3. C. de his qui” wi mietuſ- 
we cauſe el. fin. C. Commun. defegat, T1 would: rather perbaps indine to 
think, tharb=cauſe both have offended, therefore both ſhould be -puriiſhed ; 
the one by being obliged to refound che Price received, and the other by nor 
getting it, though retounded : _ But that he ſhould ſee it confiſcated by pub- 
lick Authority, like the Legaciesleft to unworthy Perſons, 'vwho are uncapable 
of them ; for theſe remain not with'the Teftator, nor yet go:40-the Legacor, 
but finrt caduca, and belong to the Fisk. 1111159 ade) 
It 'may be here Joubted,if in theſeRedudtions.the Defender whoisto reſtore 
what is diſponedto him, will be obliged to reſtore the fruits of the thing 
ſold, and: whether he will be obliged to reſtore them from:the date of the 
ſentence, or from the time of Litiſconteſtation or from the Citation; :The 
Civil Law /. 25. F. 4. b. t.: ordainsnot only-the thing it ſelf to:be're- 
ſtored, but the fruits which were upon the ground at the time of the Aliena- 
tion, and theſe which were reaped after the Action was intented, 207 
Solum aniem rem ip/ſaw reſtitui oportet, verus & frudus qui alienationis 
tempore terre coherent,” quia ſunt in bonis fraudatoris. Item eos qui poſt ju 
diciny inchoaturr recepti ſunt medio anter: tempore perceptos in refitits- 
tionem non venire, But the Baſilicks differ ſomewhat, for they ſzy, 
q'ti poſt litera conteflatam percepti ſunt. As Fabrot tranſlates them, #72 7;orars. 
£.-,n;3-7%. But theſe may be reconciled, becauſe though in our Law, Litiſ- 
conteſtation is only made by the Decition of the points 7 jure, and the aſ(- 
ſigning a day to either party to prove, whereupon an At isextrafted : yerby 
the Civil Law, Litisconteſtation was made as {oon as the Defender denyed 
the thing craved,and ſo judicinm inchoatum diftered a little with them, from 
Litiſconteſtation. | Rn | 
Our Senate obſerve asa general rule in all Reductions, to decern fruits to 
be reſtored from thetime that the Poſſefſor knew that his Right was not va- 
lid : and therefore when: it was palpably unjuſt, they uſe ro decern from the 
date ofthe citation, bnt not from the Citation upon the firſt Symmonds, 
becauſe theſe are but indorſations, where copies are ſeldom truly given. and 
ſorhedefendercould riot chereby be put in wala fide. This was fo decided, 
How!l, on COnrra Gray, February 1672 And yet this ſeems to Authorize the be- 
lefthat citations upon firſt Summonds may be falſe, whereas ſince the Law 
commands: them , it ought to believe them, and ſo puniſh the Forgers, 
rather tharr diſcredit the form. If the nullity depend upon a debateable point. 
they decern from the Litiſconteſtation, ” becauſe that nullity was not clear” till 
then, ». g. if a diſpoſition, were quarrelled as made to a Brother in Law. and 
he alledged that the A& extendsnot to Brothers in Law, if the Lords' found 
the Statute to extend to Brothers in- Law, eo caſz, if it were referred _ De- 
ender 
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fenders Oath ; the Lords uſeto decern trom the Litiſconteſtation ; becauſe af 
rer that, the Defender could not doubt of the Nullity of his own Right, tho 
before be might have doubted. But if the nullity depend upon ex- 
trinfick probation, which the Defender could not know before ſentence : as 
for inſtance, if it ſhould be denyed by Act of Litiſconteſtation, that the Debi= 
tor became, and was in{olvent ; the Defender could not be in ala fide till 
this were found proven, and {o ovght not to be lyable in fra&zs, till en- 
rence. 

I conceive tnat theſe generals may be likewiſe particularly applyed to this 
Statute, by conſidering three different caſes, relativeto the three different parts 
of this Statute. | 

The firſtis, thatof the firſt part ofthe AA, by which all diſppſitions made to 
confident, or conjun& perſons, in defraud of lawful Creditors, without an 
onerous Cauſe, are ſo reduceable, that the Alienation being reduced, the fruits 
extant are to be reſtored from the timeof the intention of the Caule, and-not 
only from the time of Litiſconteſtation. And yet it would appear, that all 
the bygone profits, or fruits, onght ro be reſtored ; not only from the time of 
the Citation, but from rhe date of his poſſeflion : Becauſe, 1. By theexpreſfe 
words of the Statute, all ſuch Alien itions are declared to have beennull from 
the beginning, and ſoare in the ſame caſe. as if they had never been made.But 
ſo itis, ifthey had never been made, the Poſeffor tehoved to have reſtored 
all the fruits, whether extant, or not, and even from the time of his pofle(- 
fion. 2. This ſeems moſt reaſonable, for the Law having diſcharged ſuch Ali- 
enations, he who Contracts in ſpight of, or to cheat the Law, ought not to be 
protected by it ; and the Debitor might thus prejudge his Creditors, for it isa 
prejudice to them to want the fruitsand profits of their Debitors Eſtate, from 
the Alienation, till the time of intenting an Ation, which poverty, or abſence, 
ignorance, or latency of the deed, may keep them from intenting ;, and which 
may be very confiderable;and were it notabſurd, that a gratuitous Diſpoſiti- 
on of an Eſtate, of ten thouſand MVerksby year, ſhovld c-rry the receiver to 
five or fix years Rent, extending to 500co. Merks, becauſe theſe Rents were 
intrometted with prior, to the intenting of any Aftion of ReduQticn, and 
yer the Eſtate ſhould not be able to pay all the Debts due co the many poor 

-Creditors, who are Purſuersof the Reduction. | 

The ſecond cale is, where the Diſpoſition was made to one who was Part- 
ceps fraudir, and he is to reſtore even all the profits fromthedatre of thealie- 
nation, whether they be fruits occaſioned by bis own induftry, or brought 
forth by the nature of the thing poſſeſt. For he who was partaker of the 

Fraud, is mals fidei Poſſeſſor, and ſuch are ſtill decerned to reſtore all, f-u- 
Fus extantes rei vindicatione  & conſumptos condiFione ſine canſa, I. 2. C, de 
condi@&. ex leg. nor ought he inreaſon to reap advantage by hisown cheat: 
and as he cannot blamethe Law for ſeverity to him, ſince he occaſioned his 
own lofſe ; ſo the Creditor might complain thar ſuch as cheated the Law,and 
him, were enriched by his loſs. And the reaſon why bon fidei poſſeſſor facit 
fratus conſumptos 1 05.1s,becauſe henot knowing bat theſe profits were his own, 
thought he might live accordingly 3 this reaſon is wanning in him who is par- 
taker of the Fraud, for he knew that theſe profits belonged to others, and fo 
ſhould not have ſpent them. And though it may bealledged, tharall Diſpo- 
fitions made to confident, or conjunCt Ferſons, are reduceable by this AR, as 
fraudulent, and therefore the receiver cannot be called bore fide: Poſſeſſor in 
no caſe, for nothing is ſo contrary to bona fider, as Frans. It is anſwered, 
chat a Diſpoſition may be made to a conjunct perſon, who knew neither that 
the Diiponer had Creditors, or that ÞisFſtate was not able to pay them, and 


Frans ex eventu, as1 obſerved formerly, is not Mala fides. 
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The third caſe, is of Creditors who got a Diſpoſition from the common 
Debitor for payment of their Debt,but itis reduceable atthe inſtance of other 
Creditors, who have done diligences ; and theſe, Ithink, ſhould according 

to the rules of Juſtice, and Reaſon, be only obliged to reſtore the profits of 
the thing ſo diſponed, from the date of the ſentence : forfince they are more 
favourable than a conjunct perſon, whogets a Diſpoſition without an onerous 

Caulſe,and that he lrcratur fruFus ante citationem perceptos,they ought to have 

more favour. But I have not heard this debated, nor decided,and it is gene- 
rally believed that they would be lyable after citation, but if he hath doloſe 
received payment, and was particeps frauds, even he, though a Creditor, 

ought to reſtore all the profits received by him from the time of his poſleſſion, 
In all which Reſtitutions the reſtorer will have detention of the neceſſary ex- 
pences beſtowed by him,whether he be hoe fidez,or male Poſleſior I 5.Cod.de 
rei vindicat. v@*aipuvTat perrer T4 £7 auTUS arty nals. datampuere Biff], ], 10, F. I4. 
h.t. To which there is alſo added #1 74 x2Ta yroun ror Jo rucar yiroumres Be yg 
aliz ex creditorum voluntate fate ſunt. 

The Civil Law ordained the fruits that were upon the ground, the time 
of the Diſpoſition, to be reſtored, rhough theſe were conſumed before ci- 
tation /. 25. F. 4. h. t. becauſe fruGus pendentes, were pers ſoli, and ſo were 
to be reſtored : but this has not been craved with us : and ſince they uſe 
to be bona fideſpent, there 1s no reaſon to reſtore them morethan other fruits. 
I haveheard itcontraverted, Whether a Perſon ro whom a Diſpoſition is 
made indefraud of Creditors, may when that Diſpoſition is reduced, pur- 
ſue by way of Aftion, for the expenſes he beſtowed neceflarily in repair- 
ing the Lands, or Houſes diſponed 3 and it may ſeem that this being once a 
Debt due to him, it cannot be taken away but by a Diſcharge : and yet 
Lawyers are clear, that though ſuch expenſes may be retained,or that the De- 
fender in ſuch ReduQtons may alledge that his Right cannot be reduced till all 
his expenſes be repayed. Yet it he ſuffer his Right to be reduced without pro- 
poning upon his expenſes, and meliorations, then he ſeems to have paſt from 
them. Forthe Law preſumes, that if he had any thing due to him, he would 
have craved it before he was diſpoſſeſt : Neither is it only to a Poflefſor 
ale fidei that the Law makes no Action competent pro ſawmptibus im rem alic- 
2am faFis, but the ſame is likewiſe afferted de bone fidez poſſeſſore. I. 4.7. Ba- 
filic, de rei wind, * Ke\n miC7s! Tips wr elaranngiy ayoyns ux £x£1, GAAR TApakdTtEX £010, 
which agrees with /. ſumptus f. de rei. vind. & I. ſi in area. ff. de condi@, in- 
debit. But yet it is the opinion of ſome -eminent Lawyers with us,thateven 
after the Right is reduced, the perſon to whom the Right is made, -may re- 
cover payment of what he neceſſarily beſtowed, even by way of Action : and 
Molineus ad conſuetud. parſienſ. t. i. gloſs,5. Is of their opinion, and aflerts 
that the preſent cuſtomes of all Courts have receded as to this from the Civil 
Law, and yet it may ſeem in our Law, that this is competent and omitted, 
and ſo ſhould rather be allowedin our Law, than in the Civil Law, eſpe- 
cially ſeing this is of the nature of compenſation. For when the Purſuer 
craves the thing diſponed to be reſtored, with the fruits and intereſts : it ſeems 
to bea ſufficient ground of compenſation, or at leaſt an exception ques ſepit 
naturam compenſationis, that the Defender beſtowed as much upon the thing 
craved to be reduced, as may compenſe the fruits, or a part of the Stock,and 
by expreſſe At of Parliament, compenſations are not receiveable after ſen- 
tence,and therefore neither ſhould it be lawful after ſentence of Reda&ion, 
wherein this allowance might have been craved ; to ſeek allowance by way 

of Action, for what was beſtowed in Meliorations, or neceſſary expenſes. 


And 
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And if in ttme-comimg,anyof the ſaids Dy- 
vours, or their interpoſed Partakers of 
their Fraud, ſhall make any voluntar 
payment, or Right to any perſon,in de- 
fraud of the lawful, and more tumely 
diligence of another Creditor having ſer- 
ved Inhibition, or uſed Horning, Arreſt- 
ment, Compryſing, or other lawful Means 
duelytoaffedt the Dyvours Lands,or Goods, 
or price thereof to hrs behove: In that caſe, 
the ſaid Dyvour, or interpoſed perſon 
ſhall be holden to make the ſame forth- 
coming to the Creditgrhaving uſed his 
fr lawful Diligence, who ſhall hkewiſe 
be preferred to the Creditor, who being 
poſterior to him 1n Diligence, hath obtain- 
ed payment by particular favour of the 
| Debitor, or of h1s inter poſed confident and 
ſhall havegood Aion torecover from the 
[atdCreaitor, thatwhichwasvoluntarly 
payed, in defraud of the Purſuers dili- 


gence. 


Lbeit by the firſt part of the Act, all Diſpoſitions be allowed, if made 

| for onerous Caules, ro conjunt or confident Perlons, yetthaton- 
ly holds where Creditors have done no lawful i2iligence: But where 
Creditors have done lawful Diligence againſt the Bankrupt, by Inhibition, 
Arreſtment, Horning, Compryling, or otherways, in that caſe theBankrupt 
againſt whom the Diligence is uſed, cannot make any voluntar Right.of 
F 3 his 
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bis Eſtate, to prefer thereby any Creditor he pleaſes, to the Creditor whohas ' 
u:ed Diligence, and that though rhe Creditor who has got the Diſpoſition, 
was likewiſe a Jawful Creditor : But in that caſe the Creditor who is pre- 
ferred, 1s declared by the ACt to be lyable to make forth-coming the Price of 
what was diſponed to him. 

By the Principles of Reaſon, he ſeems not to Att fraudulently, who gets 
payment of what isdue to him. But yet by the Civil Law, poſtquarm Credi- 
tores 4 magiitratu in poſſeſſionem bonorum misſi erant, their Debitors could 
not even pay any true Con-creditor, and fo prefer ore Creditor to another, 
ivitably to which, our Law has not allowed here the preferring one Creditor 
to another, after diligence done by Horning, Inhibition, &c. Which Dili- 
g2nce we have equalled tothe wis/fo in poſſesflonemby the Roman Magiſtrate; 
And in effeft there can be no Diligence done in Scotland, without the Au- 
thority of the Magiſtrat; - for no Inhibition, Horning, &*c. can be raiſed 
without a Warrand from the Magiſtrat. Andas it wasreaſonable that a Cre- 
ditor qni fib; vigilavit, by getting payment, ſhould not be prejudged ; ſoit 
was as reaſonable, that payment made to him in prejudice of another Credi- 
tor, qui ſibivigilevit, by doing Diligence ſhould not be ſuſtained. And thus 
we may reconcile this part of the Statute with /. 6. F. 6. h. t. which ſays that 
qui ſunm recipit nullam widetur fraudem facere, with which agrees. /. 6. F. 
2. Ba fil. h.t, 7 xps0s Aafbey y Tegryparet. 

From this part of the A, it is firſt obſervable, that though voluntary 
Rights are reduceable, at the inſtance of prior Creditors, who have done 
Diligence; yet neceflary Rights are not, and therefore, if the Bankrupt was 
obliged by a Minute to ſell his Land, before he was put ro the Horn, iffor 
Implement of that Minut, he ſhould thereafter diſpone his Lands, that Diſ- 
poſition May feem not reduceable, arthe inſtance of a Creditor who had uſed 
Diligence, by Horning, or otherwayes after the Minut, though before the 
Diſpoſition Becauſe it may be Wledged, that in this caſe, the Creditor can- 
not be ſaid to have been voluntarly preferred by partial favour, as the A& 
bears. For that cannot be called voluntar, to which the Diſponer might 
have been compelled. And in this caſe, as well as in Reductions, ex capite 
Izhibitionis, theſe Diſpofitions which depend upon neceſſary Cauſes, are 
drawn back, ad ſram cauſar. But the Doubt may be greater, if the Cauſe 
upon which the Diſpoſition depended, had no ſpecifick Obligation in it, to 
grantthe Deed quarrelled, but only a general Obligation, v. g. It Titzzs ſhould 
only be obliged by aMinut to diſpone Landsto Mevins;it Titins thereafter being 
put to the Horn, at the inſtance of Sempronixs, ſhould after he was put to the 
Horn diſpone Lands to Mewins 5 it may be doubtedwhether that Diſpoſition 
would be reduceable, ſince the Minut did not bear an expreſs Obligation to 
diſpone the ſpecifick Lands afterwards diſponed, but only to diſpone Lands 
in general : For it may be alledged, rhat quoad theſe Lands, the Right was 
voluntar, ſeing there was no ſpecifick Obligation, _ theſe. And if ſuch 
a Diſpoſition, as this might be ſuſtained, all Diſpoſitions, made for onerous 
Cauſes, might be ſuſtained, | | 

Notwithſtanding of all which, I conceive, that by voluntar Rights and 
Paymentsin this Paragraph, are underſtood all ſuch Rights and Payments, as 
are made without any previous Diligence, though the Debitor could have 
been compelled to make them ; and though there be a preceeding Cauſe, 
whereupon the Debitor might have been forced, to make the ſaids Rights 
and Payments, and fo are neceſſar, 9»oad the Debitor, if other Creditors 
had not been concerned ; vet they are accounted voluntary, as tothis At 
and Statute, becauſe the Debitor having other Creditors, who might have 


compelled him as much as the Creditor whom he has ſatisfied : Yet he vo- 
: luntarly 
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luntarly prefers and gratifies him in prejudice of their Diligence. And even 
in the caſe here inſtanced, of a Minut bearing an Obligation to diſpone Land, 
if .the Dyvour ſhould after the diligence of other Creditors diſpone, that Di(- 
poſition would. be conſtrued a voluntary Right, which the Bankrupt ought 
not to have-granted in prejudice of his other Creditors, who had done Dui- 
gence, and who might have. affected tte ſame Land. if the Diſpoſition had 
not been made 3 notwithſtanding of the perſonal Obligation contained in che 
Minut. And it cannot be,denyed, that, there is a. great ditference-berwixt a 
Debitor inhibited only, and a Debitor Bankrupt 4. for a DNebitor who is .in- 
hibited, diſponing what ke:was bound to, by an Oblip-tion prior to the In- 
bibition, does not contraveen the Command of the Inhibition, which only 
forbids thim..ro,. do any new.Deed, tothe Prejudice of the Inhibitor. Eut a 
Bankrupt not being able tofatisfie all his Creditors, doescontraveen this Law, 
17 gzatitying.ane, .to the prejudice of. others, and..to the prejudice of Dih- 
gences dane by them. Eſpecially ſince he could not have been compelled in 
Law, to prefer the Creditor who had, doneno Diligence. ;.. 


$I Af * _ > . 


What diligepces are {ufhcient to reduce Deeds done by Bankruprs for pre- 
ferring one Creditor to another ccntrary to; this Paragraph of the At of 
Parliament may be reſolvedin theſe Conclufions. TR 

I. The Regiſtrating ofa ;Bond was not ſufficient, Faruary 1688.Welſ conx 
tra Gallatie, | 6X Regiſtration 1s not a Diligence upon a. Bond, but 
only a Deed done for preſervaticn of the Bond ; and the Regiſtration can- 
not proye the. date in a_competition' for it is knownthat aBond will be got 
Regiſtrated of any date, and not of the true date of which it was given in, 
which isa thing very puniſhable in it {&lf, tor thus it may ,be regiſtrated an 
oltimes tis after the Death of theGranter,tho' by his Death the,Fracuratrie ex- 
pires,which is the warrant of theRegiſtration;But. yer I think it mayhe org 
that Regiſtration ſhould be a lufficient diligence, quaad this effe(t, for elſe che 
Debitor from: Deſpite agamſt his Creditor becauſe he raiſed diligence, or to 
preter his nearerFriends and confidents in prejudice of the Diligence,may make 
and grant Rights ſo that the Remedy appointed by this A& for prevensing 
this by uing Horning or ſerving Inhibition, &cwill become abſolutely ineffeta= 
and eluſory, 

2. Thoughthis Clauſe bear generally, +hat Diſpoſttions made in prejudice 
of ſuch as have done lawful diligences, by Inhibition, Horning, Arreſtment, or 
Comprifeng, ſbal be quarrelable : Yet it may be juſtly doubted, whether theſe 
words mult be {@ interpret, as that any of theſe Diligences ſball be a ſuffici- 
ent ground, promiſcouſly to quarrel any Diſpofition : So that the Law con- 
fiders not ſo much the nature of the diligence dore, as the parti1l favour,and 
gratification of the Dyvour, or confident who has done no diligence, andthe 
preferring him to ore who has done diligence, though that diligence was not 
per ſeproper toaftet. Forif it had affected properly, there had been no ne- 
cefiity for this Act, or Statute, v. g. If the Creditor had inhibited, the Debi- 
tor could not havet4ereafter diſponed in prejudice of that Inhibition, but the 
Diſpoſition would have been reduceable ex capite Inbibitionis.. But if the 
Creditor not knowing that the common Debitor had Money lying by him, that 
ceuld be affected with Arreſtment, did omit to Arreſt, but did :ribite, It ap- 
pears, that if the Debitor ſhould, to gratifie and prefer a Creditor, who has 
no diligence, give him that. Money, this Law and Statute intended, that the 
Creditor who has done diligence by Inhibition, ſhouldnot only bave liberty 
to reduce all Dilpoſttions ex cepite Iubibitionis : For that was competent be. 
fore this Law, but that he ſhould have condifionem ex hac lege, to recover 
that Money though the Inhibition be no proper way to affe& it. And yet 
upon the other hand, it would ſeem abſurd, that the ufing of an Arreſtmene 

| E 4 ſhoulg 


[ 48 | RP Rs 
ſhould be a ſufficient ground for the Uler to quarrel a Right made of Lands, 
for that were vrtioſa tranſetio, de genere, in genus.But asin all general Clauſes, 
ſo in this, the application muſt be, {rgula fergulis : and therefore if after a 
Creditor has uſed any real diligencethat may affect Land, ſuch as Inhibition, 
or Compriſing, his Bankrupt Debitor, ſhall todiſappoint thar diligence, diſ- 
pone his Lands toa Con-creditor, who has done no diligence ; then the Inhi- 
biter or Appryſer, may quarrel that Diſpoſition 3 or if a Creditor has affeted 
any of his Debitors farms, by aria ou Arreſtment, and' if to diſappoint 

that diligence, the Bankropt Debiror ſhonld diſpone- upon his Moveables in 
favours of a Con-creditor, eo caſz, that Diſpoſition to the Moveables mighr 
be quarrelled by him who has uſed Horning, or Arreſtment; which are di- 
ligences proper to affe&t Moveablesin our Law. ' 'Which may be further urged 
by theſe Reaſous, 1. Becauſe Inhibitions and Compriſings are not proper 
diligences to affe&t Moyeables, no more than Arreſtment or Horning can af- 
fect heretage : and the Lay never priviledges: a diligence except where the 
diligence could atte&. -2. The Reaſon why the Law priviledges ſuch Credi. 
tors as have uſed theſe diligences, is, becaule the Law preſumes they might have 
affected the Bankrupts Eſtate by theſe diligences, and becauſe it preſumes 
that the Debitor diſponed his Eſtate, to diſappoint that diligence. But ſo it 
is, that neither could Inhibitions affett Moveables, nor can Arreſtments af- 
kt Heretage ; nor were the.e Diſpoſitions made to diſappoint ſuch diligences 
and therefore, ec, 3. When men are to buy Land, they look only the Regi- 
fers for Inhibitions, or Compryſings, but they never conſider - whether there 
be any Arreſtments uſed againſt the Seller. 

2. Thovgh thispart of theA& be conceived in favours of Creditors, who have 
uſed Inhibition, Horning, Arreſtment, Compryſing,or other Iawfuldiligence ; 
yet this Chauſe muſt be ſo interpret,thar the meer raiſing of an Inhibition orHor- 
ning is not ſufficient except the Inhibition or Horning be execute,as was found 
Feb.1671.1n the Caſe betwixt T ynet,8& Grahame of Ereigie. Forthe Att of P 2rl. 
mentions ſerving an Inhibition.and uſing a Horning, & not the raiſing of either. 
Buf yet if the Bankrupt to diſappoint his true Creditors, who have raiſed Let- 
ters of Inhibition, Horning.or Arreſtment,ſhould collude with his other Credi- 
tors who knew the raiſing of theſe Letters, and they by expreſs colluſion, 
ſhould make and receive ſuch Diſpoſitions, I conceive theſe Diſpoſitions may 
be quarrelled uponthis part of the Act, thoughthe Letters were only raiſed ; 
for elſe the A& might be abſolutely diſappointed, and immediatly upon the 
raiſing ofthe Letters, ſuch Diſpoſitions might bemade, and the Creditor who 
did exa&t diligence, & ome quod inſe erat, ſhould be prejudged by fraudu- 
lent conveyances, and by the nimious diligences of his Cheating Debitor. 
Nor ſhould the fraud of a Creditor, receiving ſuch Diſpoſitions, be of advan- 
tage ro the Receiver, 7am nemo debet Iucrari ex ſuo dolo. 

4. Batit is more difficult to reſolve, whether a meer Charge of Horning, 
without Denounciation, bea ſufficient diligence to make all deeds after the 
charge to be quarrellable upon this Act. And it may be alledged, that to 
charge upon the Horning, is to uſe a Horning, which is all that this A@ re- 
quires. 2. The Charge is properly the diligence, for thereby the Debiror 
is commarttied under certification, that he will be denounced 3 whereas the 
denunciation is bur the effett of the diligence : and the Debitor is denounced 
becauſe he did not obey. Which Reaſons incline me to believe,that the charge 
without denounciation, is a ſufficient diligence in this caſe 5 And it was {0 

j found in the caſe of Alexander Chapeland contra the Creditors of Baillie Dr»-»- 
»ond, for the ſaid Alexander having raiſed a Horning againſt Provoſt D: #m- 


ond 
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word ofa Diſpoſition made the next day after that Horning, was reduced as 
made in defrand of hisdiligence, he having denounced as toon as the da\ s 
of the Charge wereexpired, and the ſame Diſpoſition was likewiſe reduced 
at the inſtance of Major Bateman thongh he did not denounce for ſixteen days 
after the Charge, for though it was alledged that oz fecit omne quod in ſe erat 
and that that is only to be reputed to be exaCt diligence, yet this was repel- 
led, becauſe ſo few days were elapſed after he could have denounced, rec de 
minimis curat pretor, nor did the Major himſelf live in Edinburgh whereby 
he could know there was ſuch a Diſpoſition made: but where there was long 
and ſupine Negligence for many yeats after the Charge was given in, not 
denouncing thereupon; The Lords found not the ſame ſufficient to reduce 
poſterior Diſpoſitions,for rhat cannot be called a —_— which is not conti- 
nued habili modo & intra tempus habile.and this would put all Creditors to an 
unjuſt ſtop, for the doer of thediligence would neither pay himſclf, nor ſuf- 
fer others to be payed, and t]1i5s was found July 1687. Heme and Lyle a- 
gainſt Dalrymple, and it holds not only 1» Horning, but in all other diligences 
as Comprylings, &c. 8. Febr. 1681. Wilſon contra ho's ; and for the 
ſame reaſon, I believe that a perſonal Charge upon an Inhibition, would o- 
perat the ſame eftect, though the execution were notuled at the MercatCrols; 
becauſe thatis only necefſar to put the Liedges in wala fide, in order to a Re- 
duction ex ca#ite inhibitionis. 

And I conceive likewiſe, that the Inhibition being lawfully ſerved,though 
not regiſtrated, would be ſufficient quoad the effect defigned by this part of 
the A, for the Regiſtrating an Inhibition is different from the ſerving of it; 
and the ſerving of the inhibition 1n all rhar this At requires : And if the Cre- 
ditor may reduce ex capite inhibitionis, betore it be Regiſtrat, if it be once ſer- 
ved, that is to ſay, lawtully execute, much more ſhould the execution ot it, 
without Regiſtration, be ſufficient as to this Act. Bur it has been found that 
an Inhibi:ion ſerved atthe Mercat Croſs of the Shire within which the Lands 
did not 1y, was not a {ufficient Diligence upon which a Reduction might 
be raiſed as to Lands in other Shires by vertue of this Clauſe, for quod nnl/ams 
eft pro infedo habetur;, © quod xcontra Regulas juris ſit, effetum juris non 
parit 1686. Nicolſon contra Corrie. : 

It may be likewiſe obſerved, that though this part of the AF, muſt beſo in- 
terpreted, as that proper and peculiar diligences may only affett ; that is to 
fay, Arreſtment, Moveabl=s, and Compryling Heriiage : yet eveninthat caſe 
Horning may be accounted a i{tifficient Diligence, after the uſing whereof, the 
Debicor being a Dyvour, can neither Diipone Feritage, nor Moveables,ro the 
prejudice of the Creditor, who u{ed the Horning:is not only a diligence that 
may afet Moveables, bur it is likewiſe a ſtep in diligence,neceſſary for a Horn- 
ing, previous in many caks to Comprylings, which are real diligences. 

By theſe words a»y other mean 1s to be underſtood other Lawtuldiligences, 
beſide Intibicions, Hornings, Arreſtments, Compriſings, here expreſt. As 
for inſtance, ifaCreditor ſhould raiſe a Precept of Poynding, and ſhould 
charge his Debitor thereupon,to dilappoint which, the Debitor ſhould diſpone 
his Moveablesto another Credicor,the raiſer of the Precept might quarrel 
that Diſpolition-upon this Clauſe of the AR. 

Itis obſervable, that though in the firſt part ofthe A&, after the Law has 
declared all deeds done by Bankrupts, in prejudice of their Creditors, with- 
out an onerous Cauſe,to be null; yet it ſubjoynsimmediatly in another Clauſe, 
that if a third party ſhal boza fide acquire a Right to thele fraudulent Rights, 
theſe Rights ſhall not be quarrellable in their perſon, except they were like- 
wile partakers ofthe fraud. But here where the Law, in this Clauſe, decla- 
res, that where diligenceis doneby a Creditor, the Debitor cannot thereafter 
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in his prejudice, prefer another who 1s a Con-creditor, and diſpone the Land 
to him, though even for an onerous Cauſe. Yet the Law has not determi- 
ned, whether this Diſpoſition made to a Con-creditor, ſhall be quarrelable in 
the Perſonof one, whe bona fide has acquired that Diſpoſition from the Con- 
creditor, in the ſame manner as it would have been quarrellable in the Perſon 
of the Con-creditor himſelf. And thoughic:may be alledged, that the Clauſe 
ſubjoyned to the firſt part of the AQ, in tavours of third parties, ought to be 
repeated here, for ſingular Succeſſors in this caſe, not being partakers of the 
Fraud, ought not to beprejudged : Yet if we conſider the caſe ſomewhat in- 
wardly, we will find that a DiſÞoſition madeby the Bankrupt to a Con-cre- 
ditor, and by the Concreditor to a third party, is quarrellable in the third 
Parties Perſon. For the Con-creditor could make no betterRight than he had 
himſelf; and there being jus gueſitum ro the Creditor by the diligence, ſo that 
he might have quarrelled the Right made to one of the Con-creditors, by the 
common Debitor. This Right could not be evacuated by any Diſpoſition, 
that the Con-creditor could make, and ifit were otherwiſe, the Creditors diji- 
gencemight be eaſily eluded, and diſappointed : for the Con-creditor find- 
ing that the Right made to him was quarrelable, he mighe ſtill transfer 
his Right to a third party, and there was | great Reaſon why the 
Clauſe was conceived in favours of third parties in the firſt part of the A& 
which annulls only Deeds, becauſe made fraudulently 5 and therefore this 
Nullity ought not to have been extended againſt third Parties, who were nor 
participes fraudis, for there deficicbat ratio legis : But this Clauſe of the A& 
annulls not theſe Deeds upon any perſonal Account, but becauſe theſe Deeds 
are contrary to Diligences done by a lawful Creditor. And therefore the 
Nullity here ought to be extended quoad all, becauſe to whom ſoever ſuch 
Diſpoſitions were transferred, they remain ſtill to be Deeds done in prejudice 
o: Diligences done by a lawful Creditor. And ſo the ground of the Nullity 
here being real, it ought to be extended to all. Burt if after the Right is ſet- 
led in the Perſon of the Confident, Diligence be done againſt the Dyvour, 
which the Purchaſer from the Confident, neither doth, nor 1s obliged to 
know : he is in $024 fide toacquire,and his Right cannot be queſtioned upon 
pretence of Diligences, as being real, & que ; gre fundum, in reſpett the 
Diligence isnot againſt the Perſon, who ſtands 1R the Right, but againſt the 
Author who was denuded. 

Though the former Conclufion holds 1n Diſpoſitions of Lands, yet it may 
br Joubred. whether it ſhould likewiſe hold in Moveables, and it ſeems ve- 
r; prejudicial to, and deſtructive of all Commerce, that a third Party buy- 
*1n7 4, fide Moveables, ſhould be quarrelled tor them : becauſe though they 
9+ rhrough many Hands,and were bought ( it may be ) in a publick Mercat; 
ver they were originally diſponed by a Bankrupt, to a Con-creditor, in pre- 
jJudice of another Creditors lawful Diligence ; and if this were allowed, no 
Ferſon could be in bona fide, or in tuto, to Buy or to Trade. 

Upon this part of the Statute, may be raiſed this other Doubt, viz. a Cre-- 
ditor compriſes, and thereafter anocher Creditor gets a Diſpoſition for pay- 
ment of his Debt, and isInfeft. And laſt of all a Third Creditor compryſes 
and is infeft. The firſt Creditor who had compryſed, intents ReduQtion of 
theDiſpoſition made to the ſecondCreditor,as made after he had done diligence: 
In which Redu@ion the ſecond Compryſer compears, and deſires to be pre- 
ferred, becauſe he 1s Infeft before the Purſuer, though the firſt Compryſer : 
and ſo would be preferred to him. And fince qui vincit vincentew me, 
vincit &* me; it follows clearly, that fince the ſecond Comprylſer would be 
preferred to the firſt, that therefore he oughcallſo tobe preferred to the Credi- 
tor, who had got the Diſpoſition, becaule the firſt Compryſer would _— 
ere 
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ferred to him who tad got that Diſpoſition. It is anſwered, for the Purſu- 
er who is the firſt Compryſer, that he muſt be preferred, and the Diſpoſition 
made to the ſecond Creditor muſt accreisto him, becauſe he had done dili- 
gence beforehis Dilpoſition ; and by this Statute, a Creditor to whom a Oiſ- 
poſition is made in defraud of a true Creditors diligence, is obliged to make 
his Right forth-coming tothe Creditor who has done Diligence z whereas that 
Diſpoſition would be preferred to the ſecond Compryſing, though Infeftment 
had followed upon that Compryfing; becauſe no diligence wasdone by that 
Compryſer, when the Diſpoſition was made, nor could theſecond Compryſer 
be preferred 3 becauſe he Compriſed onlyall Right that was in the Perſon of 
the Debitor : Burt ſo it is, tharthe Debitor was denuded, by the Diſpoſiti- 
on made to the Creditor or Truſtee. AndI think the firſt Compryſer would 
be preferred ; for this part of the Statute, ordains not the Diſpoſition to be 
null, and not to prejudge the Creditors doing Diligence, which if it had 
only done. the ſecond Comprylſer would have been preferred ; but it Ordains 
the Right made tothe other Creditor, in prejudice of the diligence, to beforth- 
coming to them who did Diligence, as ſaid is. It is herealſoobſervable, 
that if the Creditor who got the Diſpoſition, had not been infeft, the ſecond 
Compryſer had certainly been preferred, for he had the firſt Real Right : Nor 
had the Debitor been denuded by the Diſpoſition. 

As tothe Argument, quz vincit vincentem ne, vincit we It may be anſwer- 
ed, that this B-ocard receives many Reſtrictions; amongſt which one is, that 
if he qui vincit me, ule a priviledged way for prevailing againſt me, whichis 
not competent againſtanorher, then poteſ? quis vincerevinceurem mc, O* tamen 
101 vincere me. And 1inthis caſe we know, thar thereis a ſpecial priviledge 
given by this Statute, to the Creditor who does diligence: and by vertue of 
this priviledge, the firſt Compryler prevails here. And this leads me to a- 
nother Doubt in our | aw, which is very conſiderable. 

There are three Creditors, whereof one has raiied,and ſerved 2n Inhibition : 
The ſecond compryles for Debts, and upon Bonds poſterior to the Inhibi- 
tion, and is infefr. The Third comprytesalſo for Debtsprior to the Inhibi- 
on, andisallo Infetr. The Inbibiter intents a ReduGion, ex capite inhitio- 
zie, againſt the firſt Compryler, and reduces his Right; and thereafter the 
Inhibirer compryſes allo, and being infett, he competes for the Mails and Du- 
ties with the ſecond Compryſer, and craves to be preterred to him, becauſe 
he has prevailed againſtthe firſt Compryler who would have been preferred to 
him, hebeing but a ſecond Compryler, & qui vincit vincentem, &c. 2. The 
ſecond Compryler compryled froma Perſon who was denuded, in ſwa far 
as the firſt Compryler denuded the Debitor by his compryſing, wher-upon 
. Infeſtment followed. But on the cther hand, it may be urged for the ſecond 
Compryſer, that the Irhibiter prevailed only againſt the firſt Compryſer by 
vertueof his Inhibition, which did ſweep away the poſterior Debts, where- 
upon that firſt Compryſing was founded. But as to his Debts, where- 
upon he led the ſecond Compryſing, they were Debrs contradted prior to the 
Inhibition, and ſo were not lyabletoa ReduCtion ex eo capite. And as his 
Debtscould not be quarrelled by this Compryſer. fo his real Right was alſo 
prangs to his, he having aprior Compryſing, whereupon Infeftment fol- 
lowed. | 

As no Bankrupt cat prejudge his Creditors, who have done diligence, 
by preferring one of them to another : So neither can he make a Diſpoſition 
to any confident Perſon, with Power to him to pay the Debt due to himſelf 
in the firſt place,. and his Creditors in the next place, two inſtances whereof 
I remember lately decided. The firſt was, the 8 of Jevnery 1669. the caſe 
whereof was this 5 The Laird of Craigmiler being Debitor to Mr. Fohu 
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Preſtonn his Brother, did diſpone his Eſtate to him for payment of his Debts 
particularly therein related 5 with power to the ſaid Mr. 7ohz to payany of 
the Creditors he pleaſed. And Mr. Johz being infeft upon that Ditpoſition, 
there was a Competition for the Mails and Duties, betwixt Mr. Joh, and 
Captain Newrran, who was one of the Creditors contained in theDiſpofition: 
In which Competition, Captain Newwar craved to be preferred, notwith- 
ſtanding of that Diſpoſition granted to Mr. Jo;, becauſe the Diſpoſition 
oranted to Mr. John, was granted to the behove of the ſaid Captain, his Debt 
being one of the onerous Cauſes therein expreſt. To which Mr Johr anſwe- 
red, that he had power by the ſame Diſpoſition toprefer any ofthe Creditors he 
pleaſed, and that the value of the Land was now exhauſted by payment 
made to other Creditors : To which it was duplyed by Newmar, that this 
Diſpoſition was fraudulent, and reduceable upon the A of Parliament 1621. 
for as Craiemiller himſelf could not prefer any to the prejudice of him who 
had done diligence, ſo neither could he beſtow that Faculty upon any other. 
To which it was anſwered, that Craigmilſer might have diſponed his Eſtate 
to any perſon he pleaſed, for an onerous Cauſe, before Captain Newman did 
diligence. But ſo it is, that at the time of this Diſpoſition, * Newman had 
done no diligence. 2. This Diſpoſition at leaſt ought to be ſuſtained, in fo 
far as Craiemill»r was Debitorto Mr. John, either for Debt dueto himſelf, or 
for relief of Cautionry. To which Anſwers, it was replyed, that qzoad the 
firſt, it was not relevant, becauſe though the Diſpoſition was prior to the 
diligence done by Newman : Yet the faid Newman had done Diligence, be- 
fore payment made toany others of the Creditors ; and conſequently before 
the preference. Whereas by the forefaid At, no Creditor could be prefer- 
red after diligence. And to theſecond Branch of the Anſwer, it was Reply- 
ed, that though Crazgmiller could have diſponed his Eſtate to Mr. Joh, fo 
his payment, or Relief, expreſly before Newwars diligence ; yet that was 
not done inthis caſe: For this Diſpoſition was only made in general terms, 
for payment of Crajgmillers Debts generally, and Mr. Johz had no advantage 
over others therebv, but in ſwa far as he had by preferring himſelf by 
verrue of the foreſaid Clauſe, which was unwarrantable. And fo the Dil. 
poners Deed gn»oad him, was null; Becauſe quod facere. potuit non feeit, &5- 
quod fecit, facere non potuit. Upon which debate the Lords preferred Mr. 
Jehnonly inſo far as concerned his own Debt, or Cautionry : but ſuſtained 
not the preferrence, in ſo far as concerned other Creditors. 

The other Decifion was the 24. Jzlz. 1669. in which Toung craved a Dil- 
poſition made to Arderſor, by Fleming, to be reduced, as done inhis pre- 
judice, he being a Creditor who had inhibit, and compryſed. It was an{we- 
redby Anderſon, that he had granted a Back-bond, declaring that the Diſpo- 
ſition was in Truſt, for payment of the debt due to Azder/ſor himſel And 
in the next place, for payment of Flemings Creditors: and ſubſumed, that 
hehad payed as many Creditors as would exhauſt the Price, which he was in 
bona fide todo, there being no diligence againſt him 3 nor could he be pre- 
judged by any diligence againſt Fleming, Fleming being denuded as ſaid is. 

To which anſwerit was replyed, that Azderſoz being but a Truſtee, was 
fifione jurir, in the ſame condition with Fleming 5 And as Fleming could 
not diſappoint him, as alawful Creditor z for neither could Azderſoz his 
Truſtee: And ff it were otherwiſe, thediligences of lawful Creditors might 
be rendered elufory, for the Debitor who reſolved to diſappoint the dili- 
gences of his Creditors, might ſtill diſpone his Eſtate to a Truſtee : which 
Truſtee, and Truſt, the Debitors not knowing, they could not know a- 
gainſt whom Diligence was to be done. Likeas, in Law, this power to pre- 
fer Creditors, behoved to be interpret legitinz0 modo Ein terminis habilibss : 
ſo 
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ſo that the Creditors cou:d not be diſappointed, but that they ſhould be pre- 
ferred according to their diligences, as they behoved to have been by the 
Debitor himſelf. In reſpect of which reply ; the Lords preferred the Credi- 
tors; and tound that voluntary payment made by the Truſtee, could not pre- 
judge the Creditors who had done Jawtull diligences. Bur the queſtion here 
remains ; whether it any ofthe Creditors had Arreſted in Azderſons hand, as 
Truſtee, and had purſued an ACtion to make forth-comming againſt him : 
If in that caſe, Arderſor was oblieged to give in a qualified Oath, bearing 
that he was Truſtee, but that there was other Creditors who had done more 
timeous Diligence; or if he ought to have called the Creditors, who had 
done more timeous diligence, as faid 1s. 

This A& is only conceived in favours of ſuch as were Creditors, to theſe 
who granted ſuch Diſpoſirious, prior to the deeds contraverted. But argu- 
mento bujus legis, and upon the fame reaſon of equity, the Lords conſtantly 
ſuſtain Declarators at theinſtance of Creditors ot the Father concluding any 
Right, made even by ſtrangers, to Children i» familia, to be null, as being 
granted to their prejudice, without an onerous Cauſe, or as being acquired 
by the Parents means. Which preſumptions are never otherwiſe elyded than 
by alledging, that the procurer had an Eſtate alinmde, whereby he might have 
procured the Right contraverted. Asfor inſtance, Sempronixs being Debitor 
to Meviws, diſpones not his Eſtate to his Son, but acquires an Eſtate in his 
Sons name from a ſtranger, this Diſpoſition ſo acquired, can never be quar- 
relled by Meviss, the Fathers Creditor, by way of Reduftion. For the ef- 
fe& ofa ReduGion is nothing elle but the annulling of the deed, and the tak- 
ing it out of the way, or the bringing back of the Eftate diſponed, to the 
ſame condition it was in before ; which would not be ſufficient in this caſe 
becaule the Eſtate which the Creditor deſires to affet, was never in the De- 
bitors perſon. And therefore it is neceflary for the Creditor to raiſe a De- 
Carator, wherein he muſt narrate, that Sempronis: being Debicor to him, did 
fraudulently acquire the Right of ſuch and ſuch Lands, in his Sons name; 
and which muſt be preſumed to be acquired by the Fathers Eſtate : becauſe 
they were acquired by a Son i» familia who is preſumed to have no Eſtate, 
bat what he derives from his Father, or elſe hemuſt Lybel, that though the 
Diſpoſition be procured by a Major, who is foris familiat, and Trafficking 
upon his own accompt, the ſame was truly acquired by the Debitors means, 
and the Diſpoſition only acquired to be a colourable Title to diſappoint his 
Debt. Therefore concludes, that the ſaid Eſtate ſo bought, may be declared 
Iyable to his Debt, in the ſame manner, as if the Diſpoſition had been raken 
in his Debitors name. 

The Common Law, and ours, does not only reprobate Diſpoſirions, made 

Debitors: in meditatione frge, but both the one, and the other of theſe 
Laws, do likewiſe allow the ſammar apprehending of Creditors, who are 
ſaſpetted to be Bankrupts. And by our Law, though a Man cannot be regy- 
Ary Impriſoned for Debt, without Letters of Caption be formerly raiſed ; Yet 
in Maſons caſe , the 5. November 1665. The Lords ſummarly, upon a 
Bill, ifſuedont a warrand to apprehend him, tanquam debiterew ſuſpeFnm,e$- 
fegitivem. And though at firſt they doubred, whether their own power 
could extend thus far, yet thereafter they found that it might * ſince even 
the Admiral grants ſuch warrants, and yet there may be ſome ſpeciality quoad 
the Admiral fince the nature of his Juriſdidtion allowesa very ſummary proce- 
dure, and fince thrs his Juriſdiction 1s ordinarly exerciſed over Perſons, who 
have an eafie way to convey themſelves out of the Countrey, and are ordinar- 


Iy very little fixed to one place. 
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Bur becauſe this may open a door to great Arbitrarineſs, and may afford 
great occaſion of prejudging the Leidges, ſince upon this pretext, Merchants 
may, whilſt they are gqging about great Bargains, and others about urgent 
and neceflary affairs, be\Jaid up in Priſon upon this accompt. Ir will be fit 
to conſider, what the common Law, and Lawyers have delivered as their o- 
pinion in this Point. | | 

Lawyers diſtinguiſh i»ter fugitioum;, & ſuſpeFurm de [26 the one is guil- 
ty only of an Intention, but the other has actually fled. And I conceive, 
that zreditatio fuge, ſo much conſidered by our Law, is a mid{t betwixt thoſe 
two, for he who is i» meditatione frge has cum ſuſpeFo deſigned a flight,and 
has cz fi:gitivo, done ſome extrinfick deed in order to his flight. 

He whois ſuſpect, or fugitive, may be apprehended by the common Law 
ſummarly by any Judge, who can cite that perſon before him, qui potef# re- 
citare, id eſt, perſonali coercitione coercere, Debitores, they may be alſo ap- 
prehended by a Judge otherwiſeincompetent : and he that is taken by an 
incompetent Judge, cannot obje& the incompetency. For as Lawyers obſerve 
theſe Debitors who are Fugitive, or ſuſpect of flying, may be apprehended 
by warrands, dire& either by incompetent Judges, or by warrands in dire& 
incompetent times, ſuch as are vacand times, or holy dayes. glos 
7n l. wt. C. de ferits. verb. fidei juſſeonis. But with us, no Inferiour, much 
leſs incorrpetent Jndges 3 can give ſuch warrands. And it has been expreſ- 
ly decided, that an Arreſtment laid on, even upon a Bankrupts Goods, by 
an incompetent Judge, was not valid, 5. December 1671. where the Arreſt- 
ment was laid on in Paſſey, by vertue of a Decreet obtained before the Bail- 
lie of C#7inmehame, and fo was found null, as extra diſtritum. Albeitthe 
Bailie of C#nninghame, was allo Sheriff of Renfrew, within which Sheriffdom 
Paſtey lyes ———— Lawyers are likewiſe of opinion, that the Creditor may 
apprehend one who is Debitor, if he find him aQtually fleeing : for fleeing 
in this caſe, is a kind of Crime. Bat if the flyer be not a Debitor by expreſs 
Contra&, he cannot be apprehended by the Creditor without a warrand, 
except either a Judge cannot behad, or that he be fleeing with the Debitors 
Money. Arg. nl. extat. ff. quod met. cauſ. 

He who craves a Warrand, totake a Debitor who is ſu'pe&, or fugitive, 
muſt lybel to the Judge, reaſons why he ſuſpects his fleeing, asthat he was 
packing up his Goods , or was Iorking, or denyed himfelf when his Cre- 
ditors were ſeeking him. And though by opinion of the Doctors, none who 
has an immoveable, or Land Eſtate, can be thus proceeded againſt, becauſe 
it is preſumed, he will have ſogreat care for his Eſtate, as not to leave it : 
and becauſe his Land Eſtate is always an abiding Caurioner : yet if either the 
Land Eſtate be very ſmall, or if it be affected with Diligences that may ex- 
hauſt it. T think that in theſe caſes, ſuch Heretors can have no priviledge,nor 
are theſe ſummary Warrands ever allowed to ſuch as become volun- 
tary Creditors, after the Debitor was ſuſpetted ; for theſe ought to blame 
themſelves, who truſted a-perſon in that condition : Bur it is otherwiſe if 
they became Creditors, ex deliffo vel quaſe deliFo: as for inſtance, if after he 
was ſuſpedted, he Rob or Wound, or commit any Ryet. For in that caſe 
he who becomes fo. his Creditor may haveſucha Warrand for apprehend- 
ing him ; and theſe Warrands are granted, not only for pure and liquid 
Debts : But even for conditional Debts, and for Debts whereof the terms of 
payment are not yet come 3 and though the Debts be ſmall, except they be 
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very inconſiderable, Cacia-lup. tra&. de debit. ſuſp. queſs. 3. 
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Finally, the Lords declares, all ſuch Bank- 
rupts,and Dyvours, and all interpoſed 
Perſons,for covering, or executing their 
Frauds ; and allothers, who ſhall groe 
Council, and wilful Aſſiſtance unto the 
ſaid Bankrupts,tn the deviſmng. & pradti- 
fingof their ſaids Frauds, godleſs Deceits, 
to the prejudice of their true Creditors, 
ſhall be reputed, and holden diſhoneſt, 
falſe, and infamous perſons, incapable 
of all Honours, Digmittes, Benefices, and 
Offices; or to paſs upon Inqueſts, or Affi- 
zes or to bear Witnes in Fudgement, or 
out-with in any me comms. 


Or thebetter underſtanding ofthis parc of the A&, concerning the pu- 
niſhment of Bankrupts, and of ſich as advile, or affiſt them. It is fit 
to obſerve with the Cizil;ars, that Bankrupts, and Dyvours, are ci- 

ther ſuch as are become 7z/olvendoby their Misfortune, rather than fault. And 
groad theſe, becauſe they were guilty of no Crime, therefore no Corporal 
Puniſhment was appointed tor them by the Law; on corporali eruciais re- 
woto laithl. fin. © #d. qui. bon. ced. poſſ.Nor does Intamy follow them, Ibig. 
& |. 11. Cod. ex quib. canſ. infaw. And therefore this clauſe of the AR, 
cannot be interpret of ſuch Bankrupts : and though the clauſe be general, 
without diſtinguiſhing Bankrupts : and that it might be therefore alledged, 
that #bi lex non diſtingnit, nec nos. Yet general Laws muſt receive their 
reſtrikive interpretations from the common Law. And ſince the defign of 
this At, was (as 1s very clearby the Narrative) to prevent, and puniſh 
Frauds and Cheats;it1s juft, that theſe general clauſes ſhould not be extended 

beyond the expreſs Scope, and defign of the A. | 
The {econd kind of Bankrupts mentioned in the Law, are theſe; who on- 
ly by their own fault become Bankropts : qui ſao vitio fortunas conturbargnt. 
And the Third Kind of Bankrupts,were ſuch, as became Bankrupts, partly 
by their own, and partly by the fault of Fortune, And both theſe laſt 
kinds of Bankrupts were denyed the benefit of a ceſſzo bonorum, nam hoc eſt 
miſeroruw ſubſidinm, ſed non prefidinm doloſorum |. fin. h.t. & I. pen. ff. jur. 
Dot. And with us, the Bankrupts of both theſe Claſſes are denyed the bene- 
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fit of a ceſſio bonorum, except they wear the Habit : though ſuch are ſpared 
from it z whom Fortune without their own Fault, has thrown into the ne- 
ceſſity of ſeeking that miſerable Remedy. Nor does the granting of Diſpoſi- 
rions that are reduceable upon this A ſtillinfer Infamy, for if a man grant 
a Diſpoſition, whereby one Creditor is preferred to another who has done 
diligence, that Diſpoſition would be reduceable, and yet if there remained 
as much as might have payed all the Creditors, that Diſpoſition could nor 
infer Infamy. And by this Act, ſuch only are declared infamons, as are 
guilty of Fraud, and Godleſs Devices. | 

Such as give Countlel are lyable to the pains of this AQ, which is likewiſe 

conform to the opinion of the Civilians Yid.Strach. de decoFor:But they di- 
ſtinguiſh betwixt ſuch as gave counſel], or Advice to thoſe who were reſolved 
before to cheat their Creditors; - and ſome Dofors do conclude, that ſuch 
Adviters are not puniſhable, becauſe the Baukrupt followed not here the Ad- 
vice of another, but his own inclination. And this Opinion was firſt found- 
ed upon the Glofſ. inft. de oblig. que ex deliF. F. ope. but others do more rea- 
{onably conclude, with Dyzus ad reg. nullus de reg. jur. 1. 166. That the 
Advice is equally puniſhable, whether the Bankrupt was reſolved to follow 
that Advice, or his own inclination : Becauſe the Adviſer did here all that 
in him was, to tranſgrels the Law, others diſtinguiſh thus, either ( ſay they) 
the principal Offender defigned only to have cheated a Bankrupt, but delay- 
ed till he got Advice, and then the Adviler is equally puniſhable with the 
Principal, becauſe there, the Tranſgrefſion was imputeable chiefly to the Ad- 
viſer : Or elſe the principal Adviſer had begun to defraud and cheat his Credi- 
tors 3 and the Advice did but interveen, and was but ſupervenient : And 
then the Adviſeris not equally puniſhable, eſpecially where the Contrivance 
is not otherwiſe probable, than by meer preſumptions. 

Wilful afſiſtance allo in deviſing or practiſing theie Frauds, is alſo puniſh- 
abl- by this Ac,under whichLawyers comprehend ſuch as tranſa& berwixtthe 
Bankruprs and interpoſed Perſons, ſuch as lend him Horſes to flee, if they 
knew his defign, and ſuch as carry the Goods of the Bankrupt, or ſuch as 
reſcue him when he is apprehended,or ſtop his being apprehended,Strach. de 
deceG. part. 2. 

The puniſhment appointed by this Act, is, that #hey ſhall be repote falſe per- 
ſons : By which 1s not meant, that they ſhall be puniſhed rar7quam falſa- 
7ii, but as cheats;for cheating is a ſpecies of f:]lehood. And yet if a Bankrupt 
did call himſelf by the name of a Rich Merchant, thereby to get Credit : or 
if any treated for him under that rame.I conceive they miglt be purſued rax- 
quam /al/arii. and might be puniſht accordingly. 

They are alſo declared uncapable of all Honours, or Dignities, and Offices, 
which are not diitin& puniſhments from infamy, but are the natural conſe- 
quences of it. For whoſoever isdeclared infamous, 1s eo ipſo uncapable ot all 
Honours, Dignirties, and Offices. 

They are alſo declared uncapable to paſs upon Inqueſts, or Aﬀſyſes. But 
this was alſo unneceſſary, for Aſyſes have a mixt Imployment, and without 
being either Judges,or Witneſſes, are both, and as to their capacicy of Judges, 
they fell under the foregoing Clauſe, whereby all Bankrupts and their affiſt- 
ants are declared yncapable to be Judges. And as to their capacity of being 
Witneſſes, they fell under the ſubſequent Clauſe, whereby ſuch are likewiſe 
debared from , being Witnefſes. And I believe the reaſon why they were 
ſpecially wr by this A&, was becauſe our Law looks upon Aﬀylers, as 


having an imjployment diſtinct, _s differing from either a Judge, or a Wit- 


neſie, and medinm participationis, ixt the two, Though regulariter, in 
our Law, whatever debarrs one from being a Witneſs, debarrs him likewiſe 
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from being an Aſyſer. And there isno ſurer legal topick 'with us, than an 
Argument drawntrom a Witneſs, toan Aſſyſer : And yet arguments hnjus 
leis, an Afﬀyſer may be concluded different trom both Judge, and Witneſie, 
and medium perticipationis, betwixr them. 

Bankrupts, and their afſyſers ate likewiſe by this A&, declared uncapable 
tobe Witneſſes, and thereaſon ofthis excluſion certainly 1s, becauſe the Law 
confliders ſuch as have cheated Creditors, as perions who would be ready to 
cheat Judges; that ſuch as Have been diſhoneſt 1n their own Aﬀairs, will ne- 
ver be honeſt inthe -Aﬀairs ofother men. SF{12 

And whereas this Clauſe, debars theni from being Witnefles, 7z:-with or ozt- 
with Fudgement, by Witneſſes onr-with Judgement, are meant Witneſſes in 
Writs,-as Bonds, Seafings, &c. But yet it may be doubted, whether in Bonds 
or fuch-like Writs, this can take place : For there, the Witneſſes are preſumed 
of Law to be adinitted of conſent, which excludesall Objections againſt Wit- 
neſſes; and therefore a tmans Servant, -or Brother, cannot be received judici- 
ally as Witnefles for him 3 yet they may be, and are ſuſtained 2s Witneſſes in 
Bonds granted to him. . Nor did [ever hear, a Bond Sealing, or any other 
Writ, reduced upon this head, viz. That it had only two Witneſſes , one 
whereof was uncapable tobe a Witneſſe, becauſe he was found by the Lords 
Decreet to have either granted fraudulent Diſpoſitions, or to have been in 
acceſſion thereto, except he was declared expreſly infamous by the Lords ſen- 
tence, as Maſon was. * Though ſuch an objetion ſeems well founded upon 
this 'Chuſe of the Ac. = | | 

Not only ſuchas defratid Creditors, are declared infamous by this A&,but 
even in declarators founded upon the Common Law. the perfons guilty will be 
declared infimous; as wasfound-in Myſons caſe : And though it was alledged 
that infamy could not be inferred without an exprefle Law ; yet it was found 
that'this A& impovvr'd the Lords, to decide conform to the Canon Lavv 
in like caſes, & 4 paritate rationis,, and” he vvas thereupon declared infa- 
mous. af 

[ have reſerved to be debated in this laſt place, whether by vertue of the 
laſt Clauſe of this Ad, whereby the advyſers of Frauds are to be puniſhed? 
An Advocat may be examined upon his having given Advice to his Client, 
to defraud his Creditor : And whether he may be examined againit his Client, 
who in conſulting with him, and taking his advice, has made him as his Ad- 
vocat, privie to the fraud he hascommitted. And becauſe theſe queſtions are 
of univerſal conſequence, Iam reſolved to conſider them in general termes, 
both with, and without relation to this Act. Forif Advocats may be for- 
ced todepone againſt themtelves, or their Clients 1n this point, or as to any 
other thing which is the ſubje& matter of their conſultations, they may be as 
well forced in all things ; for the pariry of reaſon, and the publick intereſt 
being the fame. Tice not why it the Judge may lawtully force them in the 
one, he may not as well oblige them in all other caſes. 

As to the firſt queſtion, ir would appear, that an Advocat cannot be obli- 
ged to depone upon any thing which may bind 2 guilt upon himleit,or which 
may defame him. | 

As to the next queſtion,it would appear, that it is the intereſt of the Common- 
Wealth, to have the truth of all fraudsand contrivances derefted ; and that 
he who conceals the truth, is as guilty as he who commits a falſhood : But 
ſuch as attentively and judiciouſly conſider, may prebably find themſelves 
inclined to the contrary opinion, by theſe conſiderations, 1. An Advocat, 
1s by the nature of his imployment tyed to the ſame fairhfnineſs that any De- 
poſitor is : For his Client has depofitat in his breaſt, his greateſt ſecrets ; and 
it is the intereſt of the Common-Wealth, to have that freedomallowed, and 
ſecured, without which, men cannot mannage their Afairs, and privat by- 
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fineſs : And who would uſe that freedom, if they might be inſnared by it 
This were to beget a diffidence berwixt ſuch, who ſhould of all others, have 
the greateſt mutual confidence in one another 3 and this will make ignorant 
men fo fealous of their Advocats, that they will loſs their privat buſineſs, or 
ſuccumb in their juſt defence, rather than hazard the opening of their ſecrets 
to thoſe who can give them no advice, whenthecaſe is half conceald, or 
may be forced to diſcover them, when revealed. As for inſtance, a Clienc 
not knowing that he can be defended againſt a purſuit for murder, by pro- 
vingit wascommitted in ſelf defence, will conceal from his Advocat, that he 
killed at all, leaſt his confeſſion, atid his Advocats teſtimony, might be made 
uſe of againſt him. 2. This might afford to Advocats great matterof prevari. 
| cation, and might occaſion much prejudice to the Clients, for an Advocat ha- 
ving diſcovered the weakneſs of his Clients Cauſe, might diſcover it likewiſe 
to his Adverſary : and to cover his prevarication, he might ſuggeſt to his 
faid Adveriary, that he might be examined.and ſo impute the diſcovering of 
theſe ſecrets, to the cogency of the Law, and not to hisown privatinclinations, 
which made Rob. Anners ſay that fi tamen deinceps, Advocatio liceat, Clien- 
tum ſecreta pandere, & canſarum arcana fidei ſua commiſſa, palam &- publice 
proferre eaque parum fido pedtore effutire. In foro deinceps, non equitatis cog- 
nitio, ſe latrocinium exercebitur : tribunalia murices erunt, quibss litigentiune 
ſemplicitatem undique circumventre , & imputare licebit9 @Q» in Ju- 
dicio non templum themidis, ſed ſpoliarium erit, ſi clientcs tacita con- 
feſfionis fide captare, & irretire permittetsr. Whereas . now, if a Cli- 
ents ſecret be diſcovered, he can blame no man bur his own Advocats, 
who are by their Honour and Intereſt, obliged to keep up a Secret, whoſe 
dilcovery can be aſcribed to none, but them. The deſign of all Probation is 
to convince the Judge, whereas becaule of the great Relation that is betwixr 
an Advocat, and hisClient, Law and Experience cannot bur preſume, that 
hardly Truth can be diſcovered this way. And this way rather opens a doer 
tolying, or gives occaſion toa fallacious, and ambiguous concealing of Truth, 
than helps the diſcovery of it. Upon which account, the Law has ſhunned 
to force Men to depone againſt themſelves, or Husbands againſt their Wives, 
or ' hildren again their Parents in Criminal caſes. And therefore Virgil e- 
quals thoſe two, pulſatuſve parens,@* fraus innexa clienti. Upon which place, 
Srv.» obſerves that Clients, quaſs colentes, Patroni, quaſe patres,tantundens 
ergo eft Clientem, quantum filium fallere : And ſuch was the reſpe& due to 
Clicnts, that the Law allowed leſs Liberty in deponing againſt them, than a- 
gaintt Blood Relations : and thus M. Cato is brought 1n, by A Gel. ſaying, 
edwerſus cognatos pro cliente teitatur, teſtimoniums adverſus clientew nemo di- 

5+, And the Law has fiill been rather inclined to evite the hazard of Per- 
' jory, than to follow too far the [ntereſt of the Common-wealth ; or of pri- 
var Parties, fince God Almighty ſuffers by the one, and men only ſuffer by 
the other. 5. The Law 7. ult. ff. de teſtibus, tells us, that Mandatis ca- 
vetur, ut preſides attendant, ne Patroni in cauſa cui Patrocinium proftiterunt, 
teſtimonium dicant. And though Bartels, and ſome others doexpone this 
Law, ſo, asif a Judge were only thereby diſcharged to admit an Advocat to 
depone for his Client. This Gloſs ſeems to be moſt abſurd, both becauſe 
the words of the Law are general, and ſince they extend to bothcaſes, and 
that no poſterior Law has reſtricted them, there isno reaſon why both ſhould 
not be equally comprehended : As alſo, Lawsare preſumed to be made ſtill 
againſt the more doubtful caſe; but that Advocats could have been received 
to depone in favours of their Client, was ſo clearly againſt rhe whole Ana- 
logy of Law, that there needed no ſpecial Law to have been made againſt 
thar caſe : but there was neceſlity to inform Judges, whether — 
COU 
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could be forced to depone againſt rheir 2 AO : Which Gloſs is approved 
by the learned Heraldus de rer. judicatur au@or lib. 2, cap. 4. And contorm 
thereto, the Parliament of Paris did find in December 1619. that an Advo- 
cat could not be oblidged to depone againſt his Client, for clearing of a fraud 
for which his Client was purlued. T; 34-57; 999 | 
By Juitinians go. Novel. Cap. 8. It is appointed, that though witneſſes 
| may be forced to depone, bothin Civil, and Criminal Matters : yet thoſe 
who had been imployed as Mediators, who are called: there, ###Te:, ſhould 
not be forced to depone as Witnefles.except both parties conſent ; for which 
no other reaſon can be given: But becauſe the parties hadentruſted their ſe- 
crets to them. + And accordingly the Senat of Savoy, decided the 23, Nov. 
1596. as Faber obſerves, lib: 4. tit. 15. def. 56. and the reaſon there given 
iS, ſolent enim qui litigant, agere lib*rins cum iſtis mediatoribus, quaſi cum con- 
feſſore z & cenſe# patrouo. Than which nothing can be more convincing, [- 
dem etiam in proxeneta obſervavit papienſts in form. jur. teſt. n#m: 15. And 
in this the Canon Law agrees with the Civil : for by Car. ftatut: Canſ. 2. 
queft. 6. It isordained, that no Clergy men ſhall be oblidged, or can be 
compelled to bear Witneſs inacaſe which has been Teferred to him, by two 
Laicks: And therefore fince that truſt is held for Sacred, that the ſecrers even 
revealed to Arbiters, are not to be extorted from them, much leſs ought an Ad- 
vocat, to whoſe Patrocinie, his Clients flee,” and from whole faithfulneſs they 
ſeck proteCtion,to violat that truſt,8 diſappoint that confidence, ſane id 4 Roma- 
na virtwte,& animi magnitudine erat plane alienum.And how much ſecreſie they 
all owed to witneſſes, who had got any thing entruſted to them,is clear,/. 1. F.30. 
FF depoſit.fi quis tabulas teitamenti apud ſe depoſetas,pluribus preſentibus legit, ait 
Labeo,depofiti atione reFe de tabulis agi prſſe,cgo arbitror, & injuriarum agi poſſe, 
fi hoc animo recitatun® teflamentu» eſt, quibuſdim praſentibus,ut jnudicisſecreta ejus 
qui teſtatus eſt divulgarentur; Nor can thete de aſolid reaſon given,why confeſ- 
{ors cannot be forced to diſcover the ſecrets revealed to them, ſub ſigillo confeſ- 
fronis, and yet Advocats ſhall be obliged to reveal what is conſigned to them 
under the ſacred affurance of Truſt, and Secrecy 3 Eſpecially ſeing that Law 
which is alledged againſt them, does acknowledge them to be juris &- juſticie 
Sacerdotes I. 1. ff. de juſt. &+ jur. Since the Common wealth is more concern- 
ed in the ſecrets of Afﬀairs,than in the ſecrets of Devotion;and there are greater 
temptations to provoke the Truſtee to diſcover the one, than the other: for 
few canhave advantage by whata Contefſor can reveal, but many could gain by 
that an Advocat can diſcover. | 
I muſt here beg lzaveto repreſent. that the riſe of this great truſt betwixt 
Clients, and Patrons, was, that firft when Rowe was founded, Romulus find- 
ing the error the Grecians had committed, in tyranizing over their Clients, 
C whom the Athenians called Is, and the Theſſalians #was, he did intro- 
duce a mutual Friendſhip and tye betwixt them. And as Anllus Gellins ob- 
ſerves lib. 5. cap. 13. in officiis apud majores, ita obſervendum eſt, primum tw- 
tele, deinde hoſpiti, deinde clienti, tum cognate, poſtea affini. And as Djoniſ. 
halic. lib. 2. Ant. Rom. obſerves, the Patron was obliged, clienti jura interpretari, 
&- lites proeoſuſcipere. And this wascommon to both, that they could never 
' accuſe nor bear Witneſs againſt one another #92: As ap2o78pets, ouTs 50167 , 027% Fapurs, 
wW X4TSY 07580 RANVAGYy ir:Þ a5 xereparuee. And oneof the Laws of thetwelve Ta- 
bles was, patronus fi clientifraudem fecerit, ſacer eſto. So \acriteglous a thing 
' wvas it then held, toreveal the Chents ſecrets: but thereafrer this mutual de- 
pendence, and friendſhip, became fo ſufpe&t to the Kowar Emperours, that 
none were allowed to be Patrons, but Lawyers, whoſe power the Magiſtrats 
needed not {uſpeft ; and who were preſumed to be men, ſo legal, and of 
ſuch integrity, that they would adviſe nothing,but what was jaſt- And chere- 
H > : fore, 
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fo re, betwixt theſe c ontinued the Truſt, and mutual aſſurance that 
was required betwixt the old Patrons, and their Clients. Though Advocats 
be novy known to antiquaries, for diſtinction, under the term of patronz 
ſecundariz. ; f | 

Whereas it is urged, that it is the intereſt of the Common-Wealth, thar 
Truth be diſcovered : To this1t 15 anſwered. that it is indeed: the intereſt of 
the Common-wealth-to diſcover the truth, as far as that can be done, in a 
convenient and lawful way; for it 1s likewiſe the intereſt of the Com- 
mon-wealth, not to unſeal the Secrets of privat Perſons, and thereby-ro 
render all Truſt, and Commerce juſpe&. And notwithſtanding of this Ar- 
gument, theLaw has exempted men from deponing againſt themſelves, and 
againſt many others, who are enumerat. /. 4. f* de teſtibus, and of which we 
have very many inſtances 1n our Law. Rez publice quidem intereit, crimina 
impunita non eſſe, ſed rei publice quoque intereit, pietatis &* neceſſitudinis of- 
ficia ſarta tea conſervari, ſine quibusnihil ſaniFum haberi poteit, nec inviola- 
tum. And Cicero lib. 3. de offic. does elegantly affirm, z0n igitur patria pre- 
SHabit omnibus officiis, ſed ipſi patrie conducit, pios 6ives habere. Advocats are 
perſons whoſe Breeding obliges them to admire Juſtice, as Muſicians do Mu- 
ſick, or as a man does that Countrey in which he lives ; and they having given 
their Oath do ffdeli, at their Admiſhon, togive their Clients Advice accor- 
ding to the Laws: they cannot be preſumed to have adviſed any thing a- 
gainſt the Law. And it is known, that they offend in this ſo infrequently, if 
at all; that it may ſeem fitter not to inquireinto ſuch caſes, that ſeldom ec- * 
cur, than by inquiry to introduce a jealouſie betwixt Parties, who need ſach 
ſtrict Intimacy. And as no Gentleman is defired to divulge his Friends Se- 
crets, much leſs ſhould the Law require this from Advocats, ſince it has obli- 
ged them to imploy Advocats : and to entruſt them with their Secrets. 
And though men may be ſuſpect, when they debate for their own intereſt, 
and Advantage, yet what Intereſt can Advocats have here, fave that of their 
Clients, for the Client and not the Advocat ſuffers by the diſcovery, and the 
Common-wealth being only a colle&ive body of Clients ; in effe& the Com- 
mon-wealth is prejudged, becauſe Clients*are prejudged. And though a 
Deciſion in the Parliament of Parzs, be commonly alledged upon this Point, 
138. June 1580, 1n thecaſe of one Barhine, yet all that was there decided, 
was, quel advocat, & conſeil, pourroit eſtre ouy par forme de teſmoinage. So 
that the Advocats have there been willing, but were not forced : And the 
Parties Obje&ions were there reſerved, for the Decifion bears, Sauf 4 /a partie, ſes 
reproches : So thatthey were but examined before anſwer. Nor can an Ad- 
vocat be thus ſaid toconceal truth,{ince he is only ſaid to conceal, who may 
be forced to depone. And if Clients know, that their Advocats may befor- 
ced to depone againſt them, they will keep their ſecrets, or propoſe their 
doubrs under borrowed names;and thus the defign of finding out truth will be 
diſappointed. And the Argument altogether eluded, ſome urge, that Ad- 
vecats may be forced to depone upon the having of their Clients Papers. And 
that by many Deciſions they have been oft forced to give them up, after full 
debates : wherein a ſpecial priviledge upon the account of their Imployment 
haSbeen pretended ; from which they infer, that they may be alſo examin- 
ed upon what paſt betwixt their Clients and them. But to this, the eafie, 
and juſt anſwer 1s, thatan Advocat can be no further obliged to deliver his 
Clients Papers, than the Client himſelf could have been, but neither the one, 
nor the other could be forced to deliverup any Papers, but ſach as the Pur- 
ſaer is in Law allowed an Intereſt in, and in fo far as they are the Purſuers 
Papers. Nor are ſuch Papers as ought to be exhibited, to be accounted ſe- 
rets, and Advocatsare obliged here, not as Advocats, but as ordinary Sub- 
je&s. But I will not decide this weighty Point, 
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A Ratification of an Aa of the Lords of 


Council and Seſhon, madein July 1620. 
againſt unlawful Diſpoſitions and Alte- 
nations made by Dyvour s and Baukrupts, 


UR SOVERAIGN LORD, with Adviceand Conſent of the 
Eſtates, conveened in this preſent Parliament, Rartifies, Approves, 
and for His Highneſs, and His Succefſors, perpetually confirmes the 

At ofthe Lords of Council and Seffion, made again(t Dyvours and Bankrupts, 
at Edinburgh, the 12. Day of July, 1620, andordains the ſame to have, and 
take full effect, and execution, as a neceſſary and profitable Law, for the 
weal of all His Highneſs Subjefts : Of the which A the Tenor followeth. 


HE LORDS Of Counſel and Sefftion underſtanding, by the grievous 
| and juſt complaints of many of his Majeſties good Subjets, that the 
Fraud, Malice, and Falſhood of a number of Dyvours and Bankrupts, 
js become ſo frequent, and avowed, and hath already taken ſuch progrefle;” to 
the overthrow of many honeſt-mens fortunes, and eftates that it is like to dil- 
ſolve truſt, commerce and faithful dealing amongſt Subje&ts : Whereupon 
muſt enſue the ruine of the whole Eſtate, if the godleſs deceits of thoſe be 
not prevented, and remeided ; who by their apparent Wealth in Lands and 
Goods, and by their ſhow of Conſcience, Credit, and Honeſty ; drawing 
into their Hands upon truſt the of Money, Merchandice, and Goods,of well- 
meaning andcredulovs perſons, do no ways intend to repay tke ſame : but 
either tolive ryotouſly, by waſting of.other mers ſubſtance ; or to enrich 
themſelves, by that ſubtil ſtealth of true mens goods, and to withdraw them- 
ſelves and their Goods, forth of this Realme, to elude all execution of Ju- 
ſtice: and to that effe&, and in manifeſt defraud of their Creditors, do make 
fimulate and frandful Alienations, Diſpoſitions, and other ſecurities, of their 
Lands, Reverſions,Teynds,Goods, Actions, Debrs,8 Others belonging unto them 
to their Wives, Children, Kinſmen, Alleyes, and other confident and inter. 
poſed perſons : Without any true, lawful, or neceſſary Cauſe : And with- 
out any juſt or true price interveening in their ſaid Bargaines : Whereby 
their juſt Creditors, and Cautioners, arefalſly and godleſly defrauded of all 
payment of their juſt Debts ; and many honeſt Families likely to come tout- 
ter ryine. 
FOR remeid whereof, the ſaid LORDS, according to the power given 
unto thetn by His Majeſtie, and 'His moſt Noble Progenitors, to ſet down 
Orders for adminiſtration of Juſtice : meaning to follow and prattice the 
good and commendable Laws, Civil and Canon, made againſt fraudfull alie- 
nations, in prejudice of Creditors, and againſt the authors and partakers of 
ſuch Fraud 3 Statutes, ordaines, and declares, That in all ations, and Cauſes, 
depending, or to be intended by any _ Creditor, for recoveric of his jult 
3 Debt 
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Debt; or fatisfactiou of his lawful action DIR right : They will decreet and 
decern, all Alienations, Difpoſitions, Afhgnations, and Tranſlations whar- 

ſoever made by the Debitor, of.any of his Lands, Teyndes, Reverſions, AQi- 
ons, Debts, or goods whatſoever, to any conjunGt or confident perſon, with- 
out true, juſt, aud neceſſary Cauſes,and without a jult price really payed, the 
lame being done after the contracting of lawtul Debts from true Creditors : 
To have been from the beginaing, and to be in all times .coming, Null, and 
of none avail, force,nor efte(t: at the inſtance of the true and. juſt Creditor, 
by way of Action, Exception, or Reply : without further Declarator. And 
in caſeany of His Majeſties good Subjefts ( no wayes partakers of the ſaids 
-frauds ) have lawfully purchaſed any of the ſaid Bankrupts Lands, *or Goods 
by true Bargains, for juſt and competent prices, or in ſatisfation of their law- 
tul Debts. from the interpoſed perſons, truſted by the ſaid Dyvours. In that 
caſe,the Right lawfully acquired by him who is no ways partakerof the fraud, 
ſhal not beannulled in manner foreſaid. But theReceiver of thePriceof the faids 
Lands,Goods,and others, from the Buyer, ſhal be holden and obliſhed to make 
. the ſame forth-coming tothe behove of theBankrupes trueCreditors,in payment 
of their lawful Debts. And it ſhal be ſufficient probation of the fraud inteh- 
ded againſt theCreditors,if they,or any of them,ſhal be able to verifie byWrit, 
or by Oath, of the Party Receiver of any Security from the Dyvour or Bank- 
rupt, that the ſame was made without any true, juſt, and neceflary cauſe, or 
without any true or competent Price :Or that the Lands and Goods of the Dy- 
vour and Bankrupt being ſold by him who bought them from the ſaid Dy- 
vour, the whole, or the moſtpart of the Price thereof was converted, or to be 
converted to the Bankrupts profit-and uſe.Proyiding alwaysthat ſo much of the 
faid Lauds and Goods, or Prices thereof fo truſted by Bankrupts to interpoſed 
perſons, as hath been really payed, or aſſigned by them to any of the Bank- 
rupts lawful Creditors, ſhal .be allowed unto them, they making the reſt 
forth-coming ro the remanent Creditors, who want their due Payments. 
And if in time coming any of the ſaid Dyvours,or their interpoſed partakers of 
their fraud ; ſhal make any voluntary Payment, or Right ro any perſon, in 
defraud of theLawful, and more timely Diligence of another Creditor, ha- 
ving ſerved Inhibition, oruſed Horning, Arreſtment, Compryſing, or other 
lawful mean, duely to affe&t the Divours Lands, or Goods, or Price thereof 
to his behove. In that caſe the ſaid Dyvour, or interpoſed perſon, ſhall be 
holden to make the ſame forth-coming to theCreditor, haviug uled his firſt 
lawtul Diligence : who ſhall likewiſe be preferred to the Con-creditor, who 
being poſterior unto him in Diligence, hath obtained payment by the partial 
favour of the Debitor, or of his interpoſed Confident : and ſhall have good 
Aion to recover from the ſaid Creditor that which was voluntarily payed in 

defraud of the purſuers Diligence. | 

Finally, THE LORDS declares all ſuch Bankrupts andDyvours. and all 
interpoſed perſons, for covering orexecuting their Frauds, and all others, 
whoſball give counſel, and wilful Aſſiſtance unto theſaidsBankrupts, in the 
deviſing and pradtifing oftheir {aids Frauds, and godleſs Deceits, to the pre- 
judice of their true Creditors, ſhall be reputed and holden Diſhoneſt, Falſe, 
and Infamous perſons, incapable of all Honours, Dignities, Benefices, and 
Offices : Or to paſs upon Inqueſts, or Afſizes : Or to bear witneſs in Judge- 


ment, or out-with in any times-coming. 
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